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United States Court of Agpegts
UNITED SrATES COURT OF APPEALS o ™ Dutnat of Cancxcy Creun

FOR TES DISTRICT OF COLUMBIA czmﬂum MAY 2 ¢ 1985

Division for the Purpose of

A inti Ind ndent Counsels
pPpointing epe

Ethices in Government Act of 1978, As Asended
In re: Henry G. Cisnerocs Division No. 95-1

Order Appointing Indapandent Counsel

Bafora: SExTILLE, Presiding, Burixza and Fax,
Sanior Circuit Judges

Upon consiaeration of the application of the Attornay General
pursuant to 28 U.S.C. § 392(c)(1) for the appointmant of an
independent counsel with authority to exerciss all the powar,
authority and obligations set forth in 238 U.S.C. § 594, to
investigate whether Henry G. Cisneros, Secrstary of Housing and
Urban Development, committed a vioclation of federal criminal law
vhan " he made falss stataments to the Federal Bureau of
Investigation ("FBI") during his background investigation, and to
detarmine wvhether proesscution is warranted; it is

ORDERED by the Court in accordance vith the authority vested
in it by 28 U.S.C. § 593(b) that ___David M. Barrett .
Esquire, of the ___Indiana and District of Columbia  bars, with
offices at __Barrstt & Schuler, Suite J00, 2626 Pennsylvania
Ave., N.¥.,, washington, D.C., 20037, be and hereby is appointed

Independent Counsel vith full powsr, independent authority, and

jurisdiction to investigate to the maximum extent authorized by the
Indepandent Counsel Reauthorization Act of 1994 vhether Menry G.
Cisnazrcs, Secretary of Mousing and Urban Developmant, committed a
‘ioclation of any federal criminal lav, othar than a Class B or C
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aisdensanor or infraction, by making false s™atmants with respact
to his past paymant3 to Linda Medlar to the Fedaral Bureau of
Investigation during the course of his background investigation or
conspiring. with others to do so.

The lndopandant Counsel shall have jurisdiction and authority
to investigate othar related allegations or evidencs of violation
of federal criminal lav, other than a Class B or C misdsmsanor or
infraction, by any organization or individual as necessary to

resclve the asattar desscribed above.
The lndependent Counsel shall have jurisdiction and authority

to investigate any violation of 238 U.S8.C. § 1826, or any
obstruction of the dus administration of justice, or any l-lmtnl
false statemant or testimony in viclation of federal crimimal law,
in connection with or arising out of the investigation of the
matters described abova. '

The lndependent Counsel shall have jurisdiction and authority

to seek 1nd§ctnat- and to prosecuts any persons or entities
involved in any of the mattears described above, wvho m reasonably
believed to have committed a violation of any federal criminal law
arising out of such mattars, including parsons or entities vho have
sngaged in an unlavful conspiracy or wvho have aided or abetted any
federal offense.

The Indepsndent Counsel shall have all the povers and
authority provided by the Independant Counsel Rsauthorization Act
of 1994. It is

FUATEER CRDERED by the Court that the Independant Counssl, as
authorized by 28 U.s.C. § 594, shall have prosscuterial



jurisdiction to fully invsstigate and prosecuts the subject matter
with respect te which the Attorney Cenaral requested the
appointment of independant counsel, as herainbefore set forth, and
all mattars and individuals wvhose acts may be related to that
subject matter, inclusive of authority to investigats and prosscuts
fedaral crimes (other than those classified as Class B or C
aisdemeanors or Iinfractions) that Bay arisse out of the above
d-a:riﬁcd matter, innludiﬁil perjury, obstruction of ?ultlcn.
4estruction of evidence, and intiridation of wvitnesses.

It further appearing to the Court in light of the Attorney
General‘’s motion herestofore made for ths authorization of the
disclosure of her application fer this appointsent pﬂrlulﬂ; to 28
U.S.C. § 592(e) and of the ongoing public interest in this mattar,
that it is in the best intarests of justice for the identity and
prosecutorial Jjurisdiction of the Indapendent Counssl to be
disclosed,

IT Is 8O ORDERED.

Per Curiam:
For the Court:

Rark J. Langer, Clnr

5 A2 //....,... U

Rarilyn R. Sargent
Chief Deputy Clerk



United States Court of Appeal
UNITED STATES COURT OF APPEALS  (iii8 o 5 vOUF O P e

FOR THE DISTRICT OF COLUMBIA CIRCUIT

FILED MAR t8 1997.

Division for the Purpose of

A ung Independent Counsels . L.
ppointing fndepe Special Division

Ethics in Government Act of 1978. As Amenaed

Inre: Henrnv G Cisneros Division No. 95-1

Under Seal
Oraer Expanding and Amending
Junsdicuon of Independent Counsel

Before: SENTELLE. Presiding Judge. BUTZNER and FAY.
Senior Circun Judges

Upon considerauon of the applicauon of the Attorney General pursuant to 28 U.S.C. §
393(c)(1) that the yunsdicuon conferred by the May 24, 1995, Order of this Court upon Ir¢cpendent
Counsel David M. Barren be expanded to include whether investigation and prosecution of any tax
violauons ansing from federal income tax returns filed for tax year 1992 by Henry G. Cisneros,
former Secretarv of the Urnuted States deparoment of Housing and Urban Development is warranted,
1t 1s hereby

ORDERED by the Coun in accordance with the authonrty vested in it by 28 U.S.C. § 593(b)
that Independent Counsel David M. Barrett, Esquure, of the Distnct of Columbia bar, shall continue
1o have the full power. independent authonrty and junsdiction including, but not limited to, the
power. obligations and authonty, set forth in 28 U.S.C. § 594, as conferred upon him by the May
24,1993, Order of thus court, to invesugate to the maximum extent authorized by the Independent
Counse] Reauthonzation Act of 1994, whether Henry G. Cisneros commined a violation of any

federal cnminal law, other than a Class B or C misdemeanor or infraction, by making false
4



Statements with respect 10 fus past pavments to Linda Medlar to the Federal Bureau of Invesugauon
during the course of his background investigauon or conspinng w1th others to do so. ltis
FURTHER ORDERED by the Coun in accordance with the authonty vested in 1t by 28
U.S.C. §§ 593(b) and (c)(1) that Independent Counsel David M. Barren shall have junsdicuion and
authonry 1o investigate 10 the maximum extent authorized by the Independent Counsel
Reauthonzauon Act of 1994 whether Henry G. Cisneros, former Secretary of the United States
Department of Housing and Lrban Development or any person or enuty acung in concert with hum.
has commined a violauon of any federal cnminal law, other than a Class B or C misdemeanor or
infracuion. ansing from or relaung to the filing or preparaunon of his federal income tax returns for

tax vear 1992 or conspinng with others to do so.

The Independent Counsel shall have the junisdiction and authornity to investigate other
allegauons or evidence of violauon of any federal cniminal law by Henry G. Cisneros or any person
or enurty, other than a Class B or C misdemeanor or infraction, developed during the Independent
Counsel's investigauon of the maners referred to above, and ansing out of such investigation.

The Independent Counsel shall have junsdiction and authonry 10 invesugate other allegations
or evidence of violation of any federal cnminal law, other than a class B or C misdemeanor or
infraction. by any individual or enuty as necessary to resolve the marer described above.

The Independent Counsel shall have junisdiction and authonity 10 invesugate any violation
of 28 U.S.C. § 1826. or anv obstrucuon of the due adminustration of jusuce, or any matenial false
statement or tesumony 1n violation of federal criminal law, that may anse out of investigation of the
marters describe above.

The Independent Counsel shall have jurisdiction and authonity 10 seek indictments and to

prosecute any persons or enuues involved in any of the maners described above, who are reasonably
5



believed to have commined a violauon of anv federal law. other than a Class B or C misdemeanor
or infraction. ansing out of such maners. including persons or enuties who have engaged in an

unlawful conspiracy or who have aided or abened any federal offense.

Per Curiam:
For the Court:

Mark J. Langer. Clerk

Marilyn R. Sargemt
Chief Depury Clerk



et

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUTBHED VAR 2 6 1997

Division for the Purpose of Special Division
Appointing Independent Counsels

Ethics in Government Act of 1978, As Amended

Inre: Henrv G. Cisneros Division No. 95-1

Under Seal

Amending Order
Before: SENTELLE. Presiding Judge, BUTZNER and FAY, Senior Circuit Judges

Upon consideration of the order filed March 18, 1997, expanding and amending the
jurisdiction of Independent Counsel Barren, it is
ORDERED. on the Court's own motion, that the order be amended by adding after th= finsl
paragraph:
The Independent Counsel shall have all the powers and authority providad by
the Independent Counsel Reauthorization Act of 1994, ltis
FURTHER ORDERED by the Court that the Independent Counszl, as
authonzed by 28 U.S.C. § 594, shall have prosecutonal jurisdiction to fully
investigate and prosecute the subject maners with respect to which the Attornéy
General requested the appointment of independent counsel, and the expansion of
such independent counsel's junsdiction, as hereinbefore set forth, and all matters and
persons and entities whose acts may be related to those subject matters, inclusive of

authonity 10 investigate and prosecute federal crimes (other than those classified as



Class B or C misdemeanors or infractions) that may anse out of the above described

maners. including perjury, obstruction of justice, destruction of evidence, and

intimidatuon of withesses.

IT IS SO ORDERED.

Per Curiam:
For the Court:
Mark J. Langer, Clerk

Chief Depury Clerk



Lubbock Indictment Summary, Case No. 5:97-CR-074-C

Count(s)

Defendants
Charged -

Statutory
Offense

Acts Alleged

Medlar, Patsy
Wooten, Allen
Wooten

18 U.S.C. § 371

Conspired to
commit bank fraud,
to make false
statements to a
bank, to launder
monetary.
instruments, and to
engage in monetary
transactions in
property derived
from specified
unlawful activity.

Medlar, Patsy
Wooten, Allen
Wooten

]

g
e
4
g
4
i

18 U.S.C.

§ 1344,18 US.C.

§2

Knowingly
executed and
attempted to
execute a scheme
and artifice to
defraud a financial
mstitution by
representing that
the Wootens were
the purchasers and
future occupants of
the Lubbock house
in order to obtain a
mortgage loan.




Count(s) Defendants Statutory Acts Alleged
Charged Offense
3 Medlar, Patsy 18 US.C. Signed a
Wooten, Allen '§1014,18 U.S.C. | “Customer
Wooten §2 Noticeform falsely
stating that
Wootens intended
to occupy property
as their primary
residence.
4 Medlar, Patsy 18 U.S.C. Made false
Wooten, Allen § 1014,18 U.S.C. | representations on
Wooten §2 “Request for
Verification of
Employment”
form.
5 Medlar, Patsy 18 U.S.C. Made false
Wooten, Allen § 1014,18 U.S.C. | representations
Wooten §2 on“Request for
Verification of
Employment”
form.
6 Medlar, Patsy 18 US.C. Signed “Uniform
Wooten, Allen § 1014,18 U.S.C. | Residential Loan
Wooten §2 Application”
‘ containing
' misrepresentations.
7 Medlar, Patsy 18 U.S.C. Signed “Deed of
Wooten, Allen § 1014,18 U.S.C. | Trustcontaining
Wooten §2 misrepresentations.
8 Medlar, Patsy 118 US.C. Signed “Owner
Wooten, Allen [ § 1014,18 U.S.C. | Occupancy
Wooten §2 Affidavit”
containing
misrepresentations:

10




Count(s) Defendants Statutory Acts Alleged
Charged Offense
9 Medlar, Patsy 18U.S.C. Signed and mitialed
Wooten, Allen '§1014,18 US.C. | “Affidavit and
Wooten §2 Agreement”
containing
misrepresentations.
10 Medlar, Patsy 18US.C. Caused a
Wooten, Allen § 1956,18 U.S.C. | $74,292.16 check
Wooten §2 to be transferred
, from The Plains
National Bank to
z Stewart Title Co.
11 Medlar, Patsy ‘18 US.C. Caused a $900
Wooten, Allen -§ 1956,18 U.S.C. | check made
Wooten §2 payable to “Patsy
: Wooten” and
drawn on Norwest
Bank account to be
transferred to Patsy
i Wooten.
12 Medlar, Patsy .18 US.C. Caused a $450
Wooten, Allen :§ 1956,18 U.S.C. | check made
Wooten  § 2 payable to “Patsy
: Wooten”and drawn
on Norwest Bank
account to be
transferred to Patsy

Wooten.
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Count(s)

Defendants
Charged

Statutory
Offense

Acts Alleged

13

Medlar, Patsy
Wooten, Aljen
Wooten

18 US.C.

'§1956,18 U.S.C.

§2

Caused a $180
check made
payable to “Patsy
Wootenand drawn
on Norwest Bank
account to be
transferred to Patsy
Wooten.

14

Medlar, Patsy
Wooten, Allen
Wooten

18 US.C.

§ 1956,18 U.S.C.

§2

Caused a $90
check made
payable to “Patsy
Wooten"and drawn
on Norwest Bank
account to be
transferred to Patsy
Wooten.

15

Medlar, Patsy
Wooten, Allen
Wooten

PR |

18 U.S.C.

§ 1956,18 U.S.C.
143

Caused a $660
check made
payable to “Patsy
Wooten”and drawn
on Norwest bank
account to be
transferred to Patsy
Wooten.

12




Count(s)

Defendants
Charged

Statutory
Offense

Acts Alleged

16

Medlar, Patsy
Wooten, Allen
Wooten

18 US.C.

§2

'§1956,18 U.S.C.

Caused a
$79,950.35 check
made payable to
“Fleet Mortgage
Group” and drawn
on American State
Bank escrow
account to be
transferred by
Lubbock Abstract
& Title Co to Fleet
Mortgage Group.

17

Medlar, Patsy
Wooten, Allen
Wooten

18 US.C.

§2

§1956,18 U.S.C.

Caused a
$6,182.14 check
made payable to
“Allen Wooten and
wife Patsy
Wooten” and
drawn on American
State Bank escrow
account to be
transferred by
Lubbock Abstract
& Title Co. to
Allen and patsy
Wooten.

18

Medlar, Patsy
Wooten, Allen
Wooten

18 US.C.

§ 2

§ 1957,18 U.S.C.

Caused a
$74,292.16 check
to be transferred
from The Plains
National Bank of
Lubbock to Stewart
Title Co. of
Lubbock.

13




Count(s)

Defendants
Charged

Statutory
Offense

Acts Alleged

19

Medlar, Patsy
Wooten, Allen
Wooten

18 US.C.
'§ 1957,18 U.S.C.

§2

Caused a
$79,950.35 check
made payable to
“Fleet Mortgage
Group” and drawn
on American State
Bank escrow
account to be
transferred by
Lubbock Abstract
& Title Co. to Fleet
Mortgage Group.

20

Medlar

18 U.S.C. § 1503

Falsely stated in
her 4/26/96 FBI
interview that she
furnished onginal
tapes to the IRS on
May 31, 1995.

21

Medlar

18 U.S.C. § 1503

Falsely stated in
her 4/26/96 FBI
interview that she
rented a safety
deposit box in July
or August 1994,

22

Medlar

]

18 U.S.C. § 1503

Withheld from
Grand Jury the
recording devices
she used to record
her conversations
with Cisneros and
others.

14




Count(s)

Defendants
Charged

Statutory
Offense

Acts Alleged

23

Medlar

18 U.S.C. § 1001

Concealed and
covered up the fact
that she had not
turned over all
records requested
by OIC.

24

Medlar

18 U.S.C. § 1001

Concealed and
covered up the fact
that she first rented
safety deposit box
on or about
September 16,
1993.

25

Medlar

18 U.S.C. § 1001

Concealed and
covered up the fact
that she furnished
copies of the tapes,
not onginals, to
the IRS on May 31,
1995.

26

Medlar

18 US.C. § 1001]

Concealed and
covered up the fact
that she spoke to
Shirley Thomas on
or about April 12,
1996.

15




Count(s)

Defendants
Charged

Statutory
Offense

Acts Alleged

27

Medlar

18 U.S.C. § 1001

Concealed and
covered up the fact
that she had in her
possession,
custody, and
control the devices
she used to record
her conversations
with Cisneros and
others.

28

Medlar

.

18 U.S.C. § 1001

Falsely stated in
her May 31, 1995
IRS interview that
she was late for the
interview because
she stopped to
retrieve tapes from
safety deposit box.

16




District of Columbia Indictment Summary, Case No. 97-CR-485(SS)

Count Defendants

Charged
1 Cisneros,
Medlar, Arce-
Garcia,
Rosales
2 Cisneros
3 Cisneros
4 Cisneros
5 Cisneros
6 Cisneros
7 Cisneros

Statutory
Offense
Charged

18 U.S.C. § 371

18 U.S.C. § 1001

18 U.S.C. § 1001

18 U.S.C. § 1001

18 U.S.C. § 1001

18 U.S.C. § 1001

18 U.S.C. § 1001

17

Acts Alleged

Conspired to impede the Senate in
passing on and the FBI m
investigating the Cisneros
nomination; conspiring to commit
various criminal offenses to do so.

Falsely stated on Standard Fonm
SF-86 that there was no basis upon
which he could be subjected to
coercion or blackmail.

Falsely stated in 12/30/92 FBI
interview that his answers on
Standard Form were accurate aad
correct.

Falsely stated in 12/30/92 FBI
interview that he was unaware of
any basis upon which he could be
subjected to coercion or blackmail.

Falsely stated in 12/30/92 FBI
interview that he had “been with”
one woman, other than Medlar,
dunng his mamage to his wife.

Concealed 1n 12/30/92 FBI
interview that he was making
payments to Medlar.

Concealed 1n 12/30/92 FBI
interview that Medlar threatened
to disclose publicly that he was
making payments to her.



Count Defendants Statutory Acts Alleged
Charged Offense
Charged

8 Cisneros 18 U.S.C. § 1001 Concealed in 12/30/92 FBI
) interview that he had structured
payments to Medlar to avoid
making a Currency Transaction
Report.

9 Cisneros 18 U.S.C. § 1001 Concealed in 12/30/92 FBI
interview that he had not filed
informational Gift Tax Returns
with the IRS for payments to
Medlar in excess of $10,000 per
year.

10 Cisneros 18 U.S.C. § 1001 Falsely stated in 1/7/93 FBI
interview that his payments to
Medlar were not “hush money.”

11 Cisneros 18 U.S.C. § 1001 Falsely stated in 1/7/93 FBI
mterview that he was not
“currently” making payments to
Medlar.

12 Cisneros 18 U.S.C. § 1001 Falsely stated in 1/7/93 FBI
interview that the single highest
payment he had made to Medlar
was about $2500.

13 Cisneros 18 U.S.C. § 1001 False]"y stated in 1/7/93 FBI
interview that his total payments to
Medlar had never exceeded
$10,000 per year.

14 Cisneros 18 U.S.C. § 1001 Falsely stated in 1/7/93 FBI
interview that Medlar had never
threatened, coerced, or tried to
obtain money from him.

18



Count Defendants Statutory Acts Alleged

Charged Offense
Charged
15 Cisneros 18 U.S.C. § 1001 Falsely stated 1n 1/7/93 FBI

interview that he had not had
substantial at length conversations
with Medlar since early 1991.

16 Cisneros 18 US.C. § 1001 Falsely stated in 1/7/93 FBI
interview that he had had only one
extramarital relationship, other
than with Medlar, duning his
marmage to his wife.

17 Cisneros 18 U.S.C. § 1001 Failed to disclose in 1/7/93 FBI
interview that he had directed
defendants Arce-Garcia and
Rosales not to inform the FBI that
he was making payments to
Medlar, or the amount of such

payments.

18 Cisneros 18 US.C. § 1505 Corruptly influenced, obstructed,
and impeded proceeding of DOJ
Personnel Secunity Office in
deciding whether to 1ssue him
security clearance, by making false
statements.

19 Rosales 18 U.S.C. § 1001 Falsely stated to IRS that he did
not know of Cisneros’s payments
to Medlar before he came to D.C.

20 Rosales 18 US.C. § 1001 Falsely stated to FBI that he did
not know of Cisneros’s payments
to Medlar while he was employed
at Cisneros Communications.

19



Count Defendants Statutory Acts Alleged

Charged Offense
Charged
21 Medlar 18 U.S.C. § 1001 Falsely stated to FBI that she had

provided to the IRS the onginal
tapes of her recorded
conversations with Cisneros.

20



AFFIDAVIT

Affidavit of Federal Bureau of Investigation (“FBI”) Special Agent T.J. Roberts in
support of: (1) Request for an Expansion of Prosecutorial Jurisdiction under 28 U.S.C. § 593(c);
and (2) Application for the Referral of Related Maner under 28 U.S.C. § 594(e).

1. T.J. Roberts, being duly swom, depose and say:

A. I, the affiant, am a Special Agent with the FBI. I, the affiant, am the FBI Case
Agent assigned full-uime 1o the Office of Independent Counsel (*OIC™) - David M. Barrett,
which is currently investigating Henry G. Cisneros, former Secretary of Housing and Urban

Development (“HUD").

B. 1. the affiant. have been a FBI agent for approximately eight years and a Centified
Public Accountant (“CPA™) for approximately nine years. I have received formal training as a
Federal Agent at the FBI Academy in Quantico, Virginia. During my tenure as a Criminal
Investigator, 1 have been involved in, among other things, the investigation and prosecution of
various violations of the Federal Criminal Code, principally, white collar violations involving
bank fraud, public corruption and tax fraud. :

FACTUAL BACKGROUND

C. The affiant has personal knowledge of the facts and circumstances surrounding
the allegations described in the following paragraphs as a result of my involvement in this

investigation:

1. - On December 17. 1992, President-Elect Clinton nominated Henry G.
Cisneros 1o become HUD Secretary, a position which requires United States Senate
confirmation. As part of the confirmation process, the FBI Director ordered a Level |
background investigation be conducted. A Level 1 background investigation is required for all
cabinet-level positions and is the highest type of background investigation conducted by the FBI.
Accordingly. durning late December, 1992, and early January, 1993, the FBI conducted a
background investigation of Cisneros which included interviews of Cisneros and others by FBI

agents.

2. On December 30, 1992, the FBI conducted its first interview of Cisneros.
During the course of the interview, he did not advise the interviewing agent of any information
with respect to payments he had made to his former mistress, Linda D. Medlar (presently
Linda D. Jones and hereinafier “Medlar™).

23



3. . Areview of Mcdiar's personal bank records subsequently conducted by
the OIC, reveals that as of the date of tixis first FBI interview of Cisneros, he had provided

Medlar with approximateiy $160,000.00.

4. By January 7, 1993, the FBI had become aware of information as part of
its background investigation which indicated Cisncros may have made cash payments to Medlar.

5. On January 7, 1993, the FBI again interviewed Cisneros and asked
specific questions concerning his relationship with Medlar and his payments to her. Duning this
interview. Cisneros intentionally concealed and omitted information with regard to. among other
things, the subject mater of his relationship with and payments to Medlar. The FBI repont of
that interview provides in pertinent part:

When specifically asked about the payments to Medlar, Cisneros advised
that the payments were irreguiar in iming, and that he paid taxes on all
receipts he was paid as salary for speeches made and he emphasized
that the payments to Medlar were not “hush money”. .. Cisneros
reemphasized that he paid federal and state and local income taxes on

all monies received.

* ¥ %

According to CISNEROS the highest individual payment to MEDLAR
was about twenty-five hundred dollars, and the total paid to MEDLAR
never exceeded ten thousand dollars in any given year; CISNEROS
emphasized that if this amount was reached or surpassed in 1992, he
realizes he will have to pay gift taxes on the amount given to MEDLAR in
excess of ten thousand dollars.

* & *
re1 FD-302 NS - - (cmphasis added).
6. As part of its background investigation of Cisneros, the FBI also

interviewed various of his emplovees and associates. A number of these individuals concealed
information from the FBI with respect to Cisneros’ relationship with and payments to Medlar, as
well as other matters. including the non-payment of taxes.

7. On January 8. 1993, the FBI attempted to interview Medlar at her
residence in Lubbock, Texas, as part of Cisneros’ background investigation. On that occasion,
Medlar refused 10 answer questions regarding her relationship with.Cisneros and told the
Interviewing agent not to re-contact her.

24



8. On December 27, 1994, Medlar admitted that when she was contacted by
the FBI during Cisneros’ background investigation, she and Cisneros had agreed to conceal
information about their relationship from the FBI, including, among other things, the payments
she received from him. (FD-302 of SA Claude Marun.)

9. By January 11, 1993, the FBI report of its Level 1 background
investigation of Cisneros had been submited to the Office of President-Elect Clinton and to
Senator Donald W. Riegle. Jr. of Michigan, the then Chairman of the Senate Commitiee on
Banking. Housing and Urban Affairs (Senate Banking Comminee), the Comminee with
jurisdiction over Cisneros’ confirmation.

10.  Due in pan to false statements and factual omissions by Cisneros. Medlar
and cenain employees and associates of Cisneros, the FBI report did not contain complete
information on Cisneros’ relationship with and payments to Medlar. Moreover, the report did
not reveal that Cisneros. Medlar and others had agreed to conceal these matters from the FBI and

others who inquired.

11 On January 12, 1993, the Senate Banking Committee conducted Cisneros®
confirmation hearing. In its hearing, the Committee did not address Cisneros’ relationship with
Medlar. his payments to her, the purposes of the payments, the source of the funds used for the
payments or whether the taxes were paid on those funds. Cisneros was subsequently confirmed

as HUD Secretary by the Senate.

12. Posi-Confirmation. Secretary Cisneros alone and in conjunction with
others. through vanious means. made additional payments 10 Medlar 1otaling at least $85,000.00

through late January 1994,

13. The payments to Medlar, from whatever source. appear to have stopped in
January. 1994. As a result. on July 29, 1994, Mediar filed a civil suit in the 72nd District of
Lubbock. Texas. against Secretary Cisneros entitled Linda Med]ar v. Henrv G. Cisperos,
94-547854. which claimed. among other things, that Secretary Cisneros violated an agreement
wherein he allegedly agreed 1o pay her $4.000.00 per month until her teenage daughter graduated
from college. As a result. it was revealed that Medlar had recorded certain telephone
conversations she had with Secretary Cisneros and others during the period 1990 through 1993,

14.  In September, 1994, based on information made public as a result of
Medlar’s lawsuit against Secretary Cisneros, the FBI began a preliminary investigation of
Secretary Cisneros pursuant to the Ethics in Government Act, 28 U.S.C. § 591 g1 seq.
INFORMATION RECEIVED

D. Predicated on the objective of tracking cash payments made to Medlar by
Cisneros and others acting on his behalf, the affiant conducted an analysis of Cisneros’ and
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Medlar’s finances in order 1o determine: (1) the nature, extent and motivation for the payments:
(2) the identity of all participants in the payments; and (3) the identity and rpoxiva‘tion of al
panticipants invoived in the concealment of the payments. The affiant: (1) mtcrvxcwefi
witnesses; (2) reviewed reports of interviews conducted by other agents; and (3) examined
volumes of financial documents relating 1o Cisneros and Medlar including. but not limited to,
bank statements. deposit slips, checks received by Cisneros and/or Mediar. wire tickets and
Currency Transaction Reports. The IC received some of this information from the IRS pursuant
10 an Ex Pane Order under 26 U.S.C. § 6103. Moreover, statements contained within thus
affidavit are based upon information the affiant has received from other federal agents in the
form of oral statements as wel} as a review of certain documents relevant to the OIC’s

Investigation.
Introduction

. 1. To date, the OIC’s investigation has revealed. among other things, that in
1989 Cisneros began making payments to his then-mistress, Medlar, to satisfy her demands for
financial support. The payments were regular although they varied in amount and frequency. At
that time. Cisneros was no longer Mayor of San Antonio and, as a result, had begun earning his
income exclusively from the private sector.

2. Cisneros received income from, among other things. his consulting work
for various companies and speeches given throughout the United States. Monies used for the
payments came from several sources, but most of the payments made to Medlar are directly

traceable to Cisneros’ consulting and speech income.

3. The OIC's investigation has further revealed that Cisneros and Medlar, in
an effort 1o conceal potentially damaging information about Cisneros, agreed and conspired in
December of 1992 1o conceal and keep concealed from the FBI and any other individual or entity
that inquired. the true nature. extent and motivation concerning Cisneros’ payments to Medlar as
well as other potentially disqualifying and/or embarrassing information about Cisneros and
known by Medlar. Pursuant to this agreement, Cisneros made false statements 10 the FBI and
concealed information from FBI agents on December 30, 1992, and January 7, 1993.

4. Since 1989, Secretary Cisneros made payvments 1o Medlar for the
purported purpose of financial support. However, after Secretary Cisneros conspired with
Medlar and others 10 conceal information concerning Medlar from the FBI. the payments began
to serve addiuional purposes, one of which was that Medlar would maintain her silence
concerning the conspiratonial agreement with Secretary Cisneros and his false statements 1o the
FBI. Thereafier. Secretary Cisneros, alone and in conjunction with others, continued making
payments 10 Medlar throughout 1993 and into 1994.

5. The affiant. during the course of the investigation, more specifically the
financial examination of Secretary Cisneros’ books and records, observed a steady dissipation of
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assets, an increase in liabilities and an overall decrease in net worth. Throughout the period 1989
through 1994, Secreary Cisneros had a relatively scrious cash flow problem which was )
exacerbated by his making regular cash payments 1o Mediar. SCC!‘C!BI‘)’_CISDCTOS. also had credit
p}dblgms evidenced by. among other things, his wife’s inability 1o obtain a certain deparunent
store’s credit card because of a poor credit history. The affiant has reason 1o believe, based upon
specific and credible evidence, that an overall depressed financial condition motivated Secretary
Cisneros. in whole or in part, to underreport his taxable income and evade taxes as detailed

herein.
The IRS Ipvestigation of Secretary Cisneros

6. During the early stages of its investigation, the OIC Jearned that since
October 21. 1994. the Internal Revenue Service, Criminal Investigatior: Division (“IRS-CID™) in
San Antonio. Texas. had been conducting an administrative tax investigation into Secretary
Cisneros® income 1ax liability for the years 1989-1994. The focus of IRS-CID’s investigation
was whether Secretarv Cisneros evaded the payment of income taxes on all income received,
including. but not limited 10. monies he used to make payments to Mediar. The OIC learned that
the IRS-CID had interviewed some of the same witnesses the OIC intended to interview and that
the IRS-CID had issued summonses and obtzined evidence relating to matters within the OIC’s

prosecutorial jurisdiction.

7. After learning of the IRS-CID investigation, the OIC obtained an Ex Panie
disclosure Order pursuant to 26 U.S.C. § 6103, which authorized the IRS to disclose 1o the OIC
certain information gathered during the IRS-CID’s administrative tax investigation.

8 The OIC further leamned that the IRS possessed 86 cassette tapes
containing what Medlar purported to be the original recordings of her conversations with
Secretary Cisneros and others.

9. The IRS disclosed information in compliance with the EX Pane disclosure
Order including the aforementioned 86 cassette tapes.

10.  Pursuant 1o the IRS-CID investigation, IRS SAs Kesha Lange and Dorman
Barrows interviewed Secretary Cisneros in the presence of counsel in Washington, D.C. on
January 26. 1995, At that ime, Cisneros knew not only that the IRS was investigating whether
he paid federal income taxes on his income, including funds paid to Medlar, but that DOJ was
conducting a preliminary investigation to determine whether his conduct with respect to Medlar
warranied the appointment of an Independent Counsel. The IRS repon of the interview provides
In pertinent part:
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Cisneros stated he was “meticulous, scrupulous and uncompromising
in making sure that everything was reported for taxes.” To the best of
his knowledge that all of his income was reported on his income tax
returns for the vears 1989 to 1993.

IRS Report of SAs Lange and Barrows, p.6 (emphasis added).

These apparently false statements made on January 26, 1995. are consistent with
Secretarv Cisneros’ false statements to the FB] made two years ecarlier on January 7. 1993, In
that January 7. 1993. interview, Secretary Cisneros told the FBI: (1) that he paid 1axes on all
receipls he‘rcceived in connection with his communication (speech) business; and (2) that he
paid federal. state and local taxes on all monies he received.

The I ( Justice/Public ] irv Section’
Preliminary Lovestieation of S Ci

11. The IRS’s administrative tax investigation began during October, 1994,
shortly afier the Attorney General had begun her preliminary investigation of Secretary Cisneros

on October 14, 1994.

12, Dunng the preliminary investigation, the Department of Justice, Public
Integrity Section (“"DOJ/PIS™) examined a total of eight (8) income checks made payable to
Secretary Cisneros as part of 1ts effort to determine whether he underreported his income for tax
vears 1991 and 1992. Specifically, DOJ/PIS examined seven (7) income checks received by
Secretary Cisneros ip tax year 1991 and one (1) income check received by Secretary
Cisneros during tax vear 1992.' During the affiant’s analysis of Secretary Cisneros’
finances, the affiant examined not just these eight (8) checks, but all known funds received
by Secretary Cisneros between 1989-1993.

13.  OIC also iearned that during the preliminary investigation, the FBI
notified an anomey at DOJ/PIS about the existence of the IRS administrative tax investigation.
OIC Interview of SA Claude Marun, on June 25, 1996.

14, DOJ/PIS did not seek disclosure of the IRS matenals by Ex Parte Order
pursuant to 26 U.S.C. § 6103(I) or other means. 26 U.S.C. § 6103(]) authorizes the disclosure
of return and return information 1o officers or employees of any federal agency engaged in “any
investigation which may result in {a judicial or administrative proceeding pertaining to the
enforcement of a specifically designated federal criminal statute] . . . solely for the use of such
officers and employers in such [invesugation].” 26 U.S.C. § 6103(I)(1)(A) and (B).

! The total amount of these checks is $14,942.21.
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15.  Further, the existence of the IRS administrative tax investigation was not
disclosed in the memorandum 1o the Anorney General dated February 27, 1995, which
announced the results of the preliminary investigation (“DOJ/PIS Memorandum™): (1) ™. .. there
is no evidence that Cisneros underreporied his income,” DOJ/PIS Memorandum at p. 44; and,

(2) certain gift tax issues “shouid be referred to the IRS for further investigation,” DOJ/PIS

Memorandum at p. 46. Finally, the memorandum provided that *[tJhough we may suspect based
on available information that [gift tax returns] have not been filed by Secretary Cisneros. because
of disclosure prohibitions we cannot be sure of this until the IRS conducts its own investigation.™

16. Consistent with the DOJ/PIS Memorandum, the Application to the Cournt
pursuani 1o 28 U.S.C. § 592(c)(1) for the Appointment of an Independent Counsel
("Application™) dated March 13. 1995, provided that “[o]ur investigation developed no evidence
that Secretary Cisneros failed to pay any income or gift taxes due in connection with his
puvments to [Medlar].” (emphasis added). The Application then concluded that . . . no further
investigation of this maner is warranted as a criminal tax matter . . ."

17. The Special Division appointed David M. Barrett as Independent Counsel on
May 24, 1995. to investigate whether Secretary Cisneros made false statements to the FBI during
his background investigation in connection with his payments 1o Medlar.

PAYMENTS MADE BY SECRETARY CISNEROS OR
ON HIS BEHALF TO MEDLAR

E. The analysis the affiant conducted on evidence and information acquired from the
IRS and the aforementioned sources revealed payments from Secrelary Cisneros and/or others on
his behalf 10 Medlar from 1989 through 1994 and other facts as they penain to potential
violations of federal cnminal law.

CISNEROS® EVASION OF INCOME TAX IN 1989

F. in an effort 1o determine if funds Cisneros received in 1989 from First Gibraltar,
F.S.B. (“Gibraltar™). a Texas banking institution, were funneled (in whole or in part) 10 Medlar,
the affiant conducted a review of all relevant documentation regarding this transaction. The
examination revealed the following:

1. On July 31, 1989. Cisneros and Gibraltar entered into a contract for
services whereby he would provide to Gibraltar approximately 10% to 15% of his time each
month. ostensibly in the area of public relations. In return, Gibraltar agreed to pay Cisneros a fee
at the rate of $80.000.00 per year, payable in twelve monthly installments of $6,666.67 on the
first day of each calendar month.
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2. In contravention of the terms set forth within the contract for services.
Gibraltar paid Cisneros the entire $80.000.00 via check numbcl‘ d'ated August 6.
1989, drawn on First Texas Savings Association. These funds were paid to Cisneros before any
services were rendered. Moreover, according to the Office of Thrift Supervision (“OTS"), the
agency that examined Gibraltar in 1990, Cisneros never produced any tangible work product in
return for the $80.000.00: and further, that Gibraltar’s parent reimbursed Gibraltar for the
$80.000.00 it improperly expended to pay Cisneros for what was, in effect, a *no-show" job.

3. On August 21. 1989, Cisneros deposited the $80.000.00 check into two
accounts he maintained at First Interstate Bank in San Antonio, Texas. According to bank

records received from First Interstate. Cisneros deposited $34,000.00 of the $80.000.00 check
into account number SENNINRe . his personal checking account, and deposited $30,000.00

into account number SN 15 business checking account (Cisneros Communications).
Cisneros retained the remaining $16,000.00.

4. A review of tax workpapers received from Rene Gonzalez (a San Antonio
CPA and the preparer of Cisneros’ 1989 individual tax return), including, but not limited to, the
working trial balance. current general ledger, statement of honorariums, income and expense
summary. tax returns and related records, and cash receipts log, revealed that Cisneros reporied
$64.000.00 (the funds deposited ino his First Interstate accounts) of the $80,000.00 from
Gibraliar. but failed to report the remaining $16,000.00. Accordingly, this money was never
included in income and taxed.

5. On August 22, 1989, the day after Cisneros personally deposited all but
$16.000.00 of the $80.000.00 received from Gibraltar, a $3.000.00 cash deposit was made into
Medlar's bank account at Broadway National Bank, account number SN, in San

Antomo. Texas.

6. In view of the facts set forth in paragraphs F.1-5 above, there is reason to
believe. based upon specific and credible evidence, that Cisneros understated his gross income
for 1ax year 1989 in the amount of $16.000.00, of which a portion went to Medlar, and thereby
evaded the pavment of income tax and made false statements to the FBI and the IRS about this

maner.

30



CISNEROS EVASION OF INCOME TAX IN 1991°
Ty
G. 1. Since the late 1980s and continuing through January, 1993, Cisneros
eamned the majority of his income as a guest speaker/lecturer; the majority of his clients were
business. trade and civic organizations who hired Cisneros to speak on a variety of topics.
Cisneros’ trade name was Cisneros Communications, an unincorporated sole propnetorship
based in San Antonio, Texas. Cisneros Communications generally employed approximately four
individuals who performed a myriad of administrative functions, including the recordation and

accounting of income.

2. At the conclusion of the 1991 1ax year, December 31, each organization
that compensated Cisneros for a speaking fee and/or travel reimbursement was required. pursuant
to IRS regulations. to issue in his name or that of Cisneros Communications a Form 1099. A
1099 states how much a particular entity paid to an individual and for what purpose. in this case
for miscellaneous income. i.e.. for giving a speech. The payor organization 1s also required to

transmit 1o the IRS a listing of all 1099s it issued duning the calendar year. -

3. During 1991, Cisneros and/or Alfred Ramirez, an employee and friend of
Cisneros acting on his behalf. deposited $70,524.21 into Medlar’s checking account at Broadway
National Bank. San Antonio. Texas, account number GENNNEEEE" Of this amount,
$58.582.00 was deposited in cash; the remaining funds of $11.942.21 were comprised of checks
made pavable 1o Cisneros. Various organizations issued these checks to Cisneros, presumably
for speaking fees and travel reimbursements.

4. The affiant reviewed tax workpapers furnished by Gonzalez and Luis
Hernandez (2 San Antonio. Texas. CPA who Cisneros retained in the Spring of 1992 to complete
his 1991 individual tax return). The purpose of the review was to determine the frequency,
source, size. duration and other facts and circumstances of Cisneros’ payments 10 Medlar to
ascertain whether Cisneros had lied to the FBI about his payments 1o Medlar, including Cisneros’
assertion that he paid taxes on all monies received which, of course, include those paid to
Medlar. To this end. affiant reviewed Cisneros’ tax retumns and underlying workpapers to
determine how Hernandez calculated Cisneros’ income. According to the tax return and the
underlying workpapers. Hemandez calculaied Cisneros’ business income by compiling all 1099s
he received from the vanous organization. i.e., “the 1099 method.” Hemandez neither
considered the amounts deposited into Cisneros’ bank accounts (personal, business or otherwise)
in computing gross income. nor did he consider income checks that Cisneros and others cashed

: Affiant’s examination with respect to tax years 1991, 1992 and 1993 encompassed
a sources and uses analysis of monies deposited into and withdrawn from Cisneros’ and Medlar's
known bank accounts. Records examined included all relevant source evidence including, but
not Jimited to. bank statements. deposit slips, checks, wire transfers and Currency Transaction
Reports.
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while acting on his behalf for the benefit of Medlar. Again, Hernandez relied on the 1099s
Cisneros and members of his staff furnished him. Moreover, during a February 8. 1995,
interview with an FBI agent, Hernandez advised that he was unaware of any income checks that
were not corroborated by 1099s and/or deposited into Cisneros’ bank accounts. (FD-302 of

SA Claude Marun.)

5. Although each payor organization was supposed to have issued Cisneros a
Form 1099. 2 comparison of known speaking engagements 1o the 1099s used in the computation
of income revealed that numerous organizations failed to issue the requisite documents.
Accordingly. a discrepancy exists berween the amount of income eamed and the amount of
income reported on Cisneros’ individual income tax return.

6. During an April 4, 1996, interview with IRS SAs Barrows and Lange in
San Antonio. Texas. Hemandez made the following statements regarding the preparation of
Cisneros’ 1991 individual income tax return:

a. Hemandez advised that neither Cisneros nor his employees
ever told him some income checks were cashed or not
deposited;

b. Hernandez stated that he had a “gut feeling™ that some

income may not have been deposited in 1991; and,

c. Hemandez stated that Cisneros and all of his employees
knew that all income had to be deposited.

7. According to information the IRS gathered dunng its administrative tax
investigation. however. Cisneros underreported approximately $126,000.00 in 1axable income.
In view of this information. there is reason 10 believe that Secretary Cisneros evaded the payment
of income taxes in 1991 and made false statements to the FBI and the IRS about this marter.
Because further investigauion is warranted with respect to the identification of al} organizations
who retained the services of Cisneros, the exact amount, however, cannot be quantified at this
tme.

CISNEROS’ EVASION OF INCOME TAX IN 1992

H. 1. During 1992, Cisneros and others acting on his behalf. deposited
$63.200.00 into Medlar’s bank account numberd, at Broadway National Bank, San

Antonio, Texas. Of this amount, $59.200.00 was in cash, $3,000.00 was in the form of a check
made payable to Cisneros (presumably for a speaking fee), and $1.000.00 was from one of
Cisneros’ bank accounts. Cisneros obtained the vast majority of this money through Cisneros
Communications, as a result of his giving speeches.
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2. An cxamination of Cisneros’ 1992 individual tax return (Form 1040)
revealed that he reported $371.085.00 in revenue from Cisneros Communications.

3. A review of workpapers and related source data from Hemnandez revealed
that (Hernandez) computed the above revenue figure ($371.085.00) by utilizing the “deposit
method.” According to an itemized income and expense account report Hernandez Prcpa:cd
internally, he calculated income by adding deposited items from four bank accounts in the name
of Cisneros at First Interstate Bank, San Antonio, Texas. These accounts are:

4. Moreover. a thorough review of the itemized income and expense report
revealed that only deposits made through October 5, 1992, were included as part of Cisneros’
1992 income: deposits made after this date were not included on the itemized income and
expense report and, accordingly, were not included on Cisneros’ 1992 individual income
tax return. Hernandez made the following statements (which are followed in parenthesis by the
source of the statements) regarding the preparation of Cisneros’ 1992 tax return:

a. Hemandez stated that he used the “deposit method™ to
calculate Cisneros’ Schedule C Income in 1992 as all
deposits were treated as income. (FBI SAs George Parks
and Claude Martin January 26, 1995, interview of
Hemnandez in San Antonio, Texas);

b. Hemnandez stated that he was unaware of any
deposits/income after the first week of October, 1992. (IRS
SAs Barrows and Lange April 4, 1996, interview of
Hemandez in San Antonio, Texas);

C. Cisneros advised Hernandez that he did not give any
lectures after the first pant of October, 1992, because he was
involved with the Clinton Presidential campaign and that
the only income received after the first part of October
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would be de minimis. (IRS SAs Barrows and Lange
April 4, 1996, interview of Herandez in San Antonio,

Texas); and,

d. Hernandez requested from Cisneros and his employees,
bank statements for the end of 1992; however, he never
received any. (IRS SAs Barrows and Lange Apnil 4, 1996,
interview of Hemandez in San Antonio, Texas).

5. Based on a deposit analysis to ascertain sources of funds. the affiant
calculated that Cisneros did not report income in the amount of $75,364.00 for the last three

months of 1992.

This figure encompasses speaking fees and taxable travel reimbursements.
Cisneros deposited additional funds received totaling $11,564.00 in the last three months of
1992, however. additional investigation is warranted to determine the taxability of these funds.

Cisneros utilized at least $28,500.00 to make payments to Medlar during the
months of October, November and December, 1992. Cisneros “structured” two payments of
$8.000.00 10 Medlar’s Broadway Nauional Bank account on December 16, 1992, and
December 18. 1992. both of which Sylvia Arce-Garcia, an employee of Cisneros, deposited into
this account.’ Cisneros knew that he would be subject to a FBI background investigation in
connection with his HUD appointment when these payments occurred. Medlar used the
$16.000.00 10 purchase a new home in Lubbock, Texas. This house was purchased by Medlar
via "straw-borrowers.” namely. Medlar’s sister, Patsy J. Wooten and her husband, Allen R.
Wooten in violatuion of 18 U.S.C. §§ 1014 and 1344. Cisneros was aware that the house was not
being purchased in Medlar’s name. The house was ostensibly purchased in the Wooten name in
order t0. among other things, conceal Cisneros’ connection with the transaction. Medlar
purchased the house with the understanding that Cisneros’ funding would enable her to pay off
the bank s lien. In March, 1995, after the Cisneros payments stopped. Medlar, through her
relatives. was forced 10 sell the house.

6. Based on a review of 25 income checks (in contrast to the one (1) 1992
income check DOJ/PIS examined during the preliminary investigation) that were either
cashed. deposited directly into Medlar's bank account or deposited to accounts Cisneros did not
disclose to CPA Hemandez. the affiant has reason 10 believe, based upon specific and credible
evidence. that Cisneros underreported an additional $52,745.00 in taxable income for tax year
1992. Regarding this unreponied income, the following statements were made:

: On December 31, 1992, Arce-Garcia denied knowledge of payments from
Cisneros to Medlar dunng Cisneros’ background investigation. (See, §J.2.,

infra.)
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Hemnandez advised that he did not fear that income checks

a.
were not being deposited since he had been told by
Cisneros that all income checks were deposited. (IRS SAs
Barrows and Lange April 4, 1996, interview of Hemandez,
in San Antonio, Texas)

b. During a telephonic conversation between Cisneros and

Medlar on December 30. 1992, which she tape recorded,
Cisneros purportedly made the following statement
regarding the taxation of money he was giving her:

Medlar: “Don’t panic, they didn’t say anything about the
money?”

Secretary Cisneros: “No, but ] talked to Sylvia* and she
said that they talked to Luis Hemandez, the accountant and
asked him today whether he knew of any payments and he
said no, he did not because he does not, he doesn’t get
involved in that, he accounts for the money we put into the
svstem and the money that 1 help you with comes before
that, comes out before it gets to him.” (emphasis added).

7. As set forth above, the OIC has determined that Cisneros and Medlar and
others conspired not only 1o make false statements and to conceal information via lies and
omissions from the FBI and other entities concerning huis relationship with, and payments to
Medlar during the FBI background investigation, but also that the conspiracy continued post-
confirmation. To that end. Cisneros along and in conjunction with others continued to make

pavments to Medlar.

In this regard. the affiant examined the ongin of cenain funds paid by Cisneros to
Medlar during calendar vear 1993, which relate 10 an improper $30.000.00 deduction taken by
Cisneros for tax vear 1992, This examination revealed the following information:

a. During the calendar tax year of 1992, Cisneros made twelve
$2500.00 monthly pavments 1o Lincoln Benefit Life
Company (*Lincoln Benefit”) pursuant to an Annuity
Agreement dated May 17, 1991, account number

This money was automatically withdrawn from
his personal bank account at First Interstate Bank per a pre-
authorized agreement beginning mid 1991. Affiant’s

4 Sylvia is the Svivia Arce-Garcia, referenced in Section J.2. herein.
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review of the documentation received from Lincoln
Benefit, including, but not limited to, the Annuity
Agreement, revealed that Cisneros had purchased the
annuity as a personal investment and not a retirement plan,
i.c., not an IRA, Keogh, SEP, etc. Moreover, telephonic
conversations between the affiant and Lincoin Benefit
personnel revealed that this plan, “Futurist [.” was a non-
qualifving savings plan similar to a savings account.

On January 15, 1993, Secretary Cisneros requested a
complete liquidation of this account.

On February 1. 1993, Lincoln Benefit mailed Secretary
Cisneros a check in the amount of $49,686.06. The
investigation has revealed that because this distribution was
from an annuity plan, which had not been carried 10
marurity and was not from a retirement plan, this money
was not taxable to Secretary Cisneros. Accordingly,
Lincoln Benefit issued no Form 1099 and Secretary
Cisneros did not (nor was he required) to repon this money
on his 1992 or 1993 individual income tax return.

On February 9, 1993, Secretary Cisneros deposited
£29.686.06 of the $49,686.06 Lincoln Benefit payment in

account number WHEI®. an interest bearing checking
account he maintained at Crestar Bank in Washington, D.C.

On the same date, Secretary Cisneros deposited the
remaining $20.000.00 of the Lincoln Benefit payment into
another Crestar Bank in Washingion, D.C.. namely account
number YR, = money market account. The
statements for these accounts were addressed to Secretary
Cisneros’ office a

not to his residence.

On February 10, 1993, Secretary Cisneros deposited

$7.500.00 via wire transfer from his Crestar account,

nunber SENIM® into Mediar's personal bank account at
First National Bank of Lubbock. account number

SEER The source of these funds was the distribution
Secretary Cisneros received from Lincoln Benefit in February,
1993.
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On February 16, 1993, Secretary Cisneros deposited
$15,000.00 via wire transfer from his Crestar account,
number SEP into Medlar's personal bank account at
First National Bank of Lubbock, number SR The
source of these funds was the distribution Secretary
Cisneros received from Lincoln Benefit in February, 1993.

On February 24, 1993, Secretary Cisneros deposited
$15.000.00 via wire transfer from his Crestar account,
number Pinto Medlar's personal bank account at
First National Bank of Lubbock, number SElllE The
source of these funds was the distribution Secretary
Cisneros received from Lincoln Benefit in February, 1993.

On March 15, 1993, Secretary Cisneros deposited
$10.873.45 via wire transfer from his Crestar account,
number SEIERER ($4,191.14) and number SIENF
($6.682.31), into Medlar’s personal bank account at First
National Bank of Lubbock, numberSSSllll®. The source
of these funds was the distribution Secretary Cisneros
received from Lincoln Benefit in February, 1993. Thus last
wire transfer, for all practical purposes, liquidated both
Crestar accounts.

The affiam reviewed workpapers Hernandez furnished in
order to ascertain how he accounted for the payments
Secretary Cisneros made to Lincoin Benefit. The review
focused on the itemized income/expense account report for
the peniod January 1, 1992 through December 31, 1992,
Secretary Cisneros’ personal bank accounts at First
Intersiate and his 1992 individual income tax return. This
review revealed the following:
. ""' } ;Fyl * "‘;
(1) Secretary Cisneros’ 1992 pavments 1o Lincoln
Benefit were classified as a contribution 1o a
retirement account. In the margin of the itemized
income/expense account. Hernandez made the
calculation - *12 x $2,500.00 = $30,000.00.”

(i1) Secretary Cisneros’ 1992 individual income tax
return includes a $30,000.00 deduction for a
contribution to a retirement account. Secretary
Cisneros deducted this amount on line 27 of Form
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1040 — Keogh retirement plan and self-emploved
SEP deductions — within the classification
*Adjustments 10 Income.” Secretary Cisneros used
this deduction to ofiset $30.000.00 of gross income.

(iii) Hernandez stated that Cisneros, Ramirez and Arce-
Garcia all told him that the $2.500.00 Lincoln
Benefit monthly payment was for a retirement plan.
(IRS SAs Barrows and Lange, October 19, 1996,
Interview of Hernandez.)

k. In summary, Secretary Cisneros was not entitled to take a
$30,000.00 deduction for a contribution 10 a retirement

account because:

(i) Contributions made to Lincoin Benefit were for the
purchase of an annuity -- not a retirement fund; and,

(ii) The money that was distributed in February, 1993, the
majority of which was used by Secretary Cisneros to pay
Medlar, was not taxable and was not included in his 1993

gross income.

1. Secretary Cisneros improper deduction of $30,000.00 in
1992 resulted in a $30,000.00 reduction of taxable income
from his 1992 individual income tax return.

8. In view of the facts set forth in Y H. 1-7, there is reason to believe, based
upon specific and credible evidence, that Secretary Cisneros understated his gross income for tax
vear 1992 in the amount of $158.109.00, and thereby evaded the payment of income tax and lied

to the IRS about this maner.

CISNEROS’ EVASION OF INCOME TAX IN 1993

1. From 1993 through early 1993, Medlar received at least $85,000.00 in cash from
Cisneros and persons acling on his behalf. This figure includes the $48.373.45 wire transferred
from Cisneros’ Crestar account to Medlar which was sourced by Cisneros’ liquidation of his
Lincoin Benefit account as set forth above. In addition to those payments, investigation revealed

the following:
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1. On February §, 1993, Secretary Cisneros requested and subsequently
received distributions from three Mass Murual Individual Retirement Accounts (IRA;;_} as

follows:

Account Number Amount
S $13.745.50
o 19,786.25
F 2.836.23
2 Documentation received from Mass Mutual (Form 1099) revealed that

distributions from account numbers SRS and SIS . 101aling $33.531.75, were taxable.
The distribution from account number 4§} was deposited on or about February 18, 1993, to
Secretary Cisneros’ account at the Bank of the West, San Antonio, Texas. Distributions from
account numbers P an BB were deposited on or about February 24, 1993, to
Secretarv Cisneros’ account at Riggs National Bank, Washingion, D.C. While the proceeds of
these distributions do not appear 10 be connected to payments Secretary Cisneros made to
Medlar. these distributions partially enabled Secretary Cisneros to satisfy his financial
obligations that would have otherwise gone unsatisfied or would have been satisfied by money
that was used to pav Medlar. This is especially true in light of Secretary Cisneros” poor financial

condition at the time.

kS The affiant reviewed Secretary Cisneros’ 1993 individual income tax
return 1o ascertain whether he reported as taxable income the $33,531.75 distribution he received
from Mass Murtual. According to this income tax return, Secretary Cisneros did not include this

money anvwhere within the income classification. This money, accordingly. was not taxed.

4. Mass Mutual mailed a Fortn 1099 reflecting these distributions to
Cisneros.

5. Hemandez made the following statements regarding distributions made
from Cisneros’ Mass Mutual Accounts: Hernandez was not told by Secretary Cisneros of any
distributions from Mass Mutual or (Lincoln Benefit) in 1993. Nor did he receive any form 1099s
for these accounts from Cisneros. (IRS SAs Barrows and Lange, October 19, 1996. interview of

Hernandez).

6. In 1otal. for the tax year 1993, Secretary Cisneros” personal tax liability
was $118.386.00. Dunng the year, he paid in $47,761.00 to the IRS in the form of federal
withholding from his pay check which left a balance due of $70.625.00.

a. In April of 1994, Secretary Cisneros, because he lacked the
requisite financial resources 10 pay this liability, requested
permussion from the IRS 1o repay this debt over a
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protracted period in the form of monthly payments of
$1,100.00. This request. dated April 10, 1994, was made
via a formal letter from Secretary Cisneros to the IRS
Austin District Office, Austin, Texas.

b. In May of 1994, the IRS rejected Secretary Cisneros’
request 10 pay his taxes via an instaliment plan.

c. In June of 1994, Secretary Cisneros applied for and
received a $100.000.00 personal loan from the International
Bank of Commerce (“IBC") in Laredo, Texas.

d. On June 28, 1994#Secretary Cisneros deposited the
$100.000.00 loan proceeds in an IBC demand deposit

account.

e. On June 29, 1994, Secretary Cisneros disbursed $67,000.89
from this account via a cashier’s check payable 10 the IRS,
ostensibly to pay the 1993 outstanding balance. -

f. | By borrowing the necessary funds and paying the tax in
full. Secretary Cisneros was able to avoid the IRS filing a
tax lien on his personal property.

7. Based on the foregoing senes of transactions, the affiant has reason to
believe that Secretary Cisneros” lack of disposable funds and poor financial condition motivated
him. in whole or in part. 10 underreport taxable income and evade tax for tax year 1993.

8. In view of the facts set forth above, there is reason to believe that
Secretarv Cisneros understated his gross income for tax year 1993 in the amoumnt of $33,531.75
and thereby evaded the pavment of income tax and lied to the IRS about this marter.

OVERLAP OF PERSONS/WITNESSES AND DOCUMENTARY EVIDENCE

J. Based on investigation 1o date, there is a considerable overlap of participants in
the false statement and tax evasion allegations. In addition, substantial documentary evidence
establishing payments made 1o Medlar. and thus the false statement allegations, also establishes

the tax evasion allegations.

By means of illustration and not limnation, Cisneros as the payor and Medlar as the
recipient of funds are ciearly central figures in both sets of allegations. Furthermore, as a result
of their knowledge of, and/or participation in Cisneros’ payments 10 Medlar, certain of Cisneros’
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employees at Cisneros Communications also have information regarding the tax evasion

allegations; for example:

1. Alfred Ramirez. Cisneros’ close personal friend and President of Cisneros
Communications, which he operated on a day-to-day basis until September of 1992, when he left
its employ, personally participated in making numerous payments 10 Medlar on Cisneros’ behalf.
In addition to having personal knowledge of the nature and extent of Cisneros’ payments to
Medlar. Ramirez due to his employment, had personal knowledge of Cisneros Communications’
bockkeeping and banking practices, its financial condition as well as Cisneros” finances. all of
which are directly relevant to the income tax allegatuons. During Cisneros’ background
investigation. Ramirez concealed information from the FBI concerning, among other things,

pavments to Medlar.

In July. 1993. Ramirez became a Special Assistant to the President — Associate Director
-- Personnel. a GS position at a $85.000.00 per year salary. In October, 1993, Ramirez became
Senior Advisor to Public Liaison Corporation for National and Community Service, a Senior
Executive Service (“SES™) position at a salary of $92.000.00. In July, 1994, Ramirez became
Director. White House Initiative on Hispanic Education, operated from the Department of
Education. a GS-15 position classified SES at a $95,531.00 salary. (Ramirez, Department of
Education personnel records.) Ramirez ostensibly secured all of these high government positions
with the intervention and assistance of Cisneros. Therefore, by mid-1994, Ramirez’s
government salary had increased approximately $54,000.00 from his Cisneros Communications
salary where he earned $42.000.00 a year. (Ramirez, Department of Education personnel

records.)

2. Another Cisneros Communication empioyee, Sylvia Arce-Garcia, a long-
ume confidant of Cisneros. and his Personal Assistant at Cisneros Communications, also had
personal knowledge of and participated in making payments to Mediar on Cisneros’ behalf. In
addition to having personal knowledge of Cisneros’ relationship with and payments 1o Medlar,
Arce-Garcia. due to her employment at Cisneros Communications had personal knowledge of its
accounts pavable and receivable. methods of collection of income and payment of expenses as
well as Cisneros’ finances. all of which are directly relevant 1o the income tax allegations. Like
Ramirez. Arce-Garcia concealed information concerning Medlar from the FBI during Cisneros’
background investigation. For instance. in mid-December of 1992, Arce-Garcia deposited into
Medlar’s bank account at Cisneros™ direction, $8,000.00 on two separate days, December 16 and
18. 1992, for a 10tal of $16,000.00. On December 31, 1992, while being interviewed by the FBI
as part of Cisneros’ background investigation, Arce-Garcia denied knowing of any Medlar

pavments.

As set forth above, the investigation has revealed that these payments to Medlar were
“structured” and thus in violation of, inter alia, 31 U.S.C. § 5324. Tide 31 U.S.C. § 5324 makes
it a federal cnme 1o “'structure™ cash transactions in order to avoid the creation of a Currency
Transaction Report (“CTR™), IRS Form 4789, which is required to be filed by financial
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institutions with respect 1o all currency transactions in excess of $10,000.00. OIC’s investigation
has revealed that on February 26, 1991, Ramirez, at the direction of Cisneros, deposited
$12.000.00 into Medlar's bank account at Broadway National Bank, account numbe

According 1o financial documentation reviewed by the affiant, namely Medlar’s bank
records. this was the first payment Cisneros made to Medlar that exceeded $10,000.00. Because
the deposit was made in cash and exceeded $10,000.00, Broadway National Bank, pursuant 10
federal law, filed a CTR with the IRS regarding this transaction. A review of the CTR revealed
that Ramirez did not disclose the fact that the deposit was made on behalf of Cisneros. 1.e.. there
is no information contained within the CTR that links Cisneros to the deposit. Nevertheless.
from that day forward. all additional payments from Cisneros to Medlar were made in increments
of less than $10.000.00 1o, inter alia. avoid the creation of CTRs and to ensure the payments

would be kept secret.

Moreover. after Cisneros became HUD Secretary, Arce-Garcia personally participated in
the continuing conspiracy and scheme to conceal information. Like Ramirez, Arce-Garcia also
was rewarded with a high-paying federal job. Arce-Garcia became Cisneros’ Personal Assistant
at HUD. a GS-14 position where she eamned a starting salary of $47,920.00. This represented a
$17.920.00 raise from her job at Cisneros Communications where she was earning $30,000.00

per vear. (HUD Arce-Garcia personnel records.)

3. Yet another long- term Cisneros Communications employee, John Albent
Rosales. who took over as President in September 1992, when Ramirez left, also allegedly had
knowiedge of Cisneros’ payments 1o Medlar. In addition to having knowledge of Cisneros’
payments 1o Medlar. Rosales. due to this employment at Cisneros Communications. which he
operated on a daily basis and was responsible for dealing with accountants, also had knowledge
of Cisneros Communications” financial condition and bookkeeping practices, all of which are
relevant to the income tax aliegation. Like his colleagues, Ramirez and Arce-Garcia, Rosales
also concealed information from the FBI conceming Medlar during Cisneros’ background
investigation. And like Ramirez and Arce-Garcia, Rosales also was rewarded with a high-paying
federal job. He became a Special Assistant to Cisneros at HUD, a GS-14 position where he
carned §56.287.00 a year. This represented a $26.287.00 increase from his job at Cisneros
Communications where he was earning $30,000.00 a year. (HUD Rosales personnel records.)

4. In addition 10 Ramirez. Arce-Garcia and Rosales, other emplovees of

Cisneros Communications also have information concerning Cisneros’ payments to Medlar and
knowiedge of Cisneros Communications bookkeeping practices and financial conditions.
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7 5. Not only do cenain Cisneros Communications employees have
information regarding false statement and tax evasion allegations, others do as well. Again, by
means of illustration and not limitation, Luis Henandez, who took over from Rene Gonzalez as
Cisneros’ personal and business CPA in April, 1992, possesses detailed information not only
about the tax and bookkeeping practices of Cisneros Communications and its and Cisneros’
financial condition. but suspected that Cisneros had made payments to Medlar. Furthermore,
Hernandez is a witness to Cisneros” improper $30,000.00 Lincoln Benefit deduction in tax year
1992 and his failure to declare the 1993 $33,531.75 Mass Mutual IR A distribuuon for tax year

1993.

6. Not only is there a significant overlap in terms of persons with knowiedge
and information concerning the false statement and tax evasion allegations, there 1s a substantial
overlap of documentary evidence. For instance, the same banking, business and accounting
records not only establish the true amounts and timing of payments to Medlar, these records also
establish income received by Cisneros via Cisneros Communications which, as set forth above,
was not declared in part and thus substantiate the tax evasion allegations.

CONCLUSION

K. Based on the foregoing, there is reason to believe that Cisneros underreported
taxable income for the tax vears 1989, 1991, 1992 and 1993 and thereby evaded payment of
income tax in violation of 26 U.S.C. § 7201 and filed false 1ax returns for such years in violation
of 26 U.S.C. § 7201(1). Therefore. there is reason to believe that Cisneros violated 18 US.C.

§ 1001 as to statements he made to the FBI concermning his federal income taxes in connection
with his FBI background invesugation and 18 U.S.C. § 1001 and 26 U.S.C. § 7212(a) in
cornection with the IRS administrative investigation of his tax liability. In addition, there is
reason to believe that Cisneros violated 18 U.S.C. § 371 by conspiring to defraud the IRS.
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L. Further investigation is warranted to determine in totality, the amount, sources
and scope of underreported income for the tax years 1989, 1991, 1992 and 1993 and the identity
of all persons who participated in such activity as well as the nature and extent of their

participation.

M. Further, affiant sayeth not.

T.J. ROBERTS
Special Agent
Federal Bureau of Investigation

Subscribed and swomn to before me this 2"6\"'~ day of January, 1997.

NOTARY PUBLIC
FOR WASHINGTON, THE DISTRICT OF COLUMBIA

M Ce=minizn Expie Map 14 2009

MY COMMISSION EXPIRES: L
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Office of Independent Counsel
David M. Barrett
1990 K Street, N.W., Suite 420
Hashingion, D.C. 20006

Telephone (202) 974-3440 FAX: (202 974-5459

February 24. 1997

DELIVERED BY HAND

Honorable Janet Reno

Anomey General

United States Depanment of Justice
950 Pennsvivania Avenue. N.W.
Washingion. D.C. 20330-000]

Re: Inre Henrv G Cisperos

Dear Anomey General Reno:

We make this submission in further support of our Request for Expansion of
Prosecutorial Jurisdiction Pursuant 10 28 U.S.C. § 593(c) (“Expansion Request”) in the

above-referenced marter.

1. {qs set fo_nh in our Expansion Request, specific, credible and substantial
information exists that Cisneros inaccurately reporied his taxable income
for 1ax vears 1989. 1991, 1992 and 1993 and took improper deductions for

tax vear 1992

2 The in?clcurac_\j of Fisncros‘ returns. independently developed during this
Omgc s investigation. was apparently finally conceded to the Depantment
by hn__r. anoThc_\Ir). Cono R. Namorato, Esquire, during a February 20, 1997

meeling wi epury Assistant Antomey General R i : '
Depaniment officials.’ g oven 5. L and other

et

1t appears that the princi INing 1 1 1
w”fﬁp: ™ principal remaining issue is whether Cisneros acted

1 i

- Namorato. who has represented Cisneros since September, 1994, appeared before the
cparment in connection with its initial inquiry and prelimi g .a ] ore
Cisneros. nary gauon concemning
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Page Two

~1

10.

Willfulness. an essential element of 26 U.S.C. §§ 7201 (1ax cyasioﬁ) and
7206 (filing a false return) goes 1o whether Cisneros volumarily and

intentionally violated the law. Thus. willfulness goes to Cisneros’ state of
mind.

As set forth in our Request for Expansion. including its antached Robens
Affidavit. and as subsequently conveved to Tax Division and Public
Integrity Section attorneys by this Office. substantial, clear. and credible

evidence exists of Cisneros™ willfulness.

Apparently Cisneros. through Namorato's representations to the
Department. is now anempting to negate the willfulness element by
asserting a “reliance” on and/or “shifting of responsibility” to his

accountant defense(s).

This is inconsistent with Namorato’s position during the Department’s
initial inquiry and preliminary investigation and in direct contradiction with
Cisneros’ own words on January 26, 1995. On that date, while being
interviewed by IRS Special Agents, Cisneros asserted that:

he was “scrupulous. meticulous and uncompromising in making sure
that everything was reported for taxes.”

b. 10 the best of his knowledge, all of his income was reported on his
income tax returns for the years 1989 to 1993.

The “reliance™ on and/or “shifting of responsibility” to accountant
defense(s) do not remove the issue of “willfulness” from jury consideration.

Aside and apart from showing reliance, in order to properly raise these
defense(s), the taxpayer must show, among other things, that he did not
withhold vital information from., or take action to mislead, the accountant.

Cisneros conducted his financial affairs in such a manner by failing to
deposit income checks and cashing them so as 1o make it unlikely at best for
his accountant to know about them, thereby including such figures as
income. As he told Medlar, in a recorded December 30, 1992 telephone

rAnvercatinn®
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P

14.

15.

Medlar: “Don’t panic. they didn’t say anyvthing about the money?”

Cisneros: “No. but | talked 1o Sylvia and she said that they talked to
Luis Hernandez. the accountant. and asked him today whether he
knew of anv payments and he said no. he did not because he does
not. he doesn't get involved in that. he accounts for the money we
put into the system and the money that I help you with comes
before that, comes out before it gets to him.” (emphasis added).

Luis Hernandez. C.P.A.. the accountant in question. provided conflicting
versions of whether. among other things:

a. information was withheld from or not provided to him: and

b. whether he was aware that not all income items were being deposited
into Cisneros’ business account.

Notably. during Cisneros” background investigation, Hernandez asserted
that he knew that not all funds were being deposited into Cisneros’
accounts. In 1995, afier Hemandez knew that Cisneros was under FBI and
IRS investigation. Hernandez changed his story and said that he had no fear
that all income checks were not being deposited because Cisneros told him
that all checks were and each employee knew it.

Not only can Cisneros not show that there was complete disclosure to, and
no information withheld from, Hernandez, on this record Cisneros has not
specifically shown what advice was given and actually and reasonably
relied on. Nor has Cisneros shown that he did not know, or later discover,
the advice, whatever it was, to be wrong, or that he did not doubt or later

come to doubt it.

It is therefore unclear whether Cisneros would even be entitled to a “theory
of defense™ charge regarding any “reliance” on or “shifting of
responsibility” to his accountant defense.

Even if no information was withheld from Hemnandez and Cisneros has a
“plausible rebuttal™ of evidence that is adverse to him, the issue remains
whether he acted willfully in light of all of the evidence. That
determination goes 10 his state of mind.

47



Honorable Janet Reno
Februan 24. 1997
Page Four

Cisneros had a motive to underreport his income. By the last quaner of
1992. he was shon of funds and knew that if then candidate Clinton won the
election he would be offered a Cabinet position. Accepting a Cabinet
position would result in 2 substantial decrease in his salary. In order to
keep Medlar happy and thus quiet. he had to pay her substantial sums of
money. Indeed. afier becoming HUD Secretary, he liquidated his assets to

pay her.

16.

Regardless of what figures Hermnandez included on the returns. as the person
who eamed the income which he spent. Cisneros would have known that
the income figures were inaccurate. Hernandez’s performance cannot
excuse Cisneros” responsibility. Therefore, his intent or state of mind is

still in issue: did he act willfully or not?

17.

Since there is conflicting evidence of Cisneros’ willfulness, there cannot be
“clear and convincing evidence” that he lacked the requisite “state of mind”

with respect to. inter alia, 26 U.S.C. §§ 7201 and 7206.

19.  Since there is no “clear and convincing evidence” that Cisneros lacked the
requisite state of mind. a finding that there are *“no reasonable grounds to
believe that further investigation is warranted” cannot be made pursuant to

28 U.S.C. § 592(a)(2)(B)(ii).

Anached hereto and incorporated by reference herein are the following Exhibits:

Exhibit A:  An analysis of the “reliance” on and “shifting of
responsibility” to accountant defenses.

Exhibit B: A factual analysis regarding Cisneros’ willfulness.
Exhibit C:  An analysis of 28 U.S.C. § 592(a)(2)(B)(ii).

Norwithstanding counsel’s attempt to shift the blame for his client’s actions. there
substantial, credible and specific information which warrants further invcstigatit;n
Be circumstances of Hernandez's (and anyone else’s) conflicting version of events .
resents precisely the situation where an independent counsel must be given jurisdiction
o resolve the marter due 10, among other things, the subjective Jjudgments that are
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required to be made as 1o Cisneros” intent. This is especially so given Hernandez's own
obvious self-interest and loyalty 1o Cisneros. Only by an investigation utilizing the full
powers of the grand jury will the factual issues surrounding Cisneros’ actions and intent

be fully. fairly and completely determined.

Thank vou for vour continued anention to this maner. Should you or the
Depaniment require further information or explanation. this Office will provide it.

Very truly vours.

David M. Barrett
Independent Counsel "

Lawrence F. Scalise
Deputy Independent Counsel

Attachments

LFS/jab

cc:  Robent S. Lint, Deputy Assistant Anorney General, Criminal Division
Mark E. Matthews, Assistant Attorney General, Tax Division
Stanley F. Krysa. Senior Division Counsel, Tax Division
Mark R. Friend, Deputy Section Chief, Tax Division
Lee J. Radek, Chief, Public Integrity Section

Jo Ann. Fammingion, Deputy Chief, Public Integrity Section
Susan J. Park, Trial Anomey. Public Integrity Section
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EXHIBIT A

WILLFULNESS AND THE “GOOD FAITH RELIANCE” ON
AND “SHIFT OF RESPONSIBILITY” TO ACCOUNTANT DEFENSES

To establish tax evasion under 26 U.S.C. § 7201. the government must show:

1. the existence of a tax deficiency;

an affirmative act constituting an evasion of taxes; and,

18]

willfulness.

)

Sansope V. United States. 380 U.S. 343, 351 (1965).

To establish *tax perjury” or filing a false return under 26 U.S.C. § 7206. the
government must show that the defendant:

I, made and subscribed a return or other document under penalty of perjury;

2. knew it was not true and correct as to a material matter; and,

3. acted willfully.

United States v. Pomponio, 429 U.S. 10 (1976) (per curiam).

Understatement of income, standing alone, is insufficient to establish either tax

evasion or tax perjury. United States v, Doan, 710 F.2d 124, 125 (3d Cir. 1983). There

must also be evidence of willfulness. Willfulness is defined as the voluntary, intentional
violation of a known legal duty. United States v, Pomponio, 429 U.S. at 11-13. Conduct
is not willful if it is the result of negligence, even gross negligence, inadvertence,
arcident, or mistake, or due to a good faith misunderstanding of the law. Evidence of

Ifulness is ordinarily circumstantial. It may be inferred from: “concealment of assets
or covering up sources of information, handling of one’s affairs to avoid making the
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records usual in transactions of the kind. and any conduct, the likely effect of which

would be to mislead or conceal. (emphasis added). Spies v. United States, 317 US.

492,499 (1942).

Thus. there are no limits on the type of conduct from which willfulness can be
inferred. and that evidence is admissible of any type of conduct. as long as the “likely

effect” of that conduct would be to mislead or conceal. Moreover, willfulness does not

require proof of evil motive or bad intent. United States v. Pomponio, 429 U.S. at 12.

In an effort 1o negate willfulness. taxpayers sometimes assert a “good faith reliance
on accountant defense.” The essential elements of the reliance defense are:

1. full disclosure of all pertinent facts: and,

2 good faith reliance on the accountant’s advice.

United Siates v. Whwvie, 699 F.2d 375, 380 (7th Cir. 1983). Thus, this defense is available

only if a defendant:

1. completely and fully disclosed all of the facts to which the advice pertained;
2: the accountant gave the taxpayer advice; and
3. the taxpayer actually and reasonably relied on the advice, which he believed

1o be correct.

United States v, Brimberry, 961 F.2d 1286, 1290 (7th Cir. 1992), (citing Whyte, 699 F.2d
at 380); United States v, Conforte, 624 F.2d 869, 877 (9th Cir. 1980). However, one

wannot hide behind advice that one knows or subsequently discovers is wrong or doubts

or discovers reason to doubt. United States v. Benson, 941 F.2d 598, 614 (7th Cir 1991)
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Likewise. a taxpaver may defend against a charge that his conduct was willful by

asserting that any errors. deficiencies or omissions were the responsibility of the return
preparer or bookkeeper. The “shifiing responsibility™ defense. like the reliance defense.
negates the willfulness element. A defendant. however. cannot shift responsibility for

admined deficiencies 1o the accountant who prepared the return if the taxpayer withholds

vital information from. or takes positive action to mislead. the preparer or bookkeeper.

United: States v Scher. 476 F.2d 319.321 (7th Cir. 1972), (citing Bender v, Commissi
of Internal Revenue, 256 F.2d 771. 774 (7th Cir. 1958)).

Funthermore. the law is clear that where a defendant anributes underpayment to

:fficient bookkeeping and a negligent accountant, the question of willfulness is not

temoved from jury consideration. United States v, Venditti, 533 F.2d 217, 219 (5th Cir.

1976), (citations ominted). Likewise, even good faith reliance on one’s accountant is not

a complete defense to tax evasion. Uniled States v, Chessons, 933 F.2d 298, 304 (5th Cir.
1991), (citing Venditti, 533 F.2d at 219). Thus, the proper test is not whether a taxpayer
has a “plausible rebunial” to evidence that is “prima facially adverse” to his case, but
rather, notwithstanding that evidence, can a rational fact finder determine that there is
evidence of willful underreporting beyond the approximate standard. See United States v,

Doan, 710 F. 2d at 127.

If filing a false return is charged as an act of evasion or a defendant is charged with
.ng a false return, the defendant must show, notwithstanding any asserted “reliance” or

“shift of responsibility” defense. that he adopted and filed the return without having any
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. ~ o1 av
eason 10 believe it is incorrect. See. White. 699 F.2d at 579. Furthermore. intent ma
T

be established where the 1axpayver decides to keep himself uninformed as to the full extent

i 2
that the return is inaccurate. Unijted States v. Drape. 668 F.2d 22. 26 (1st Cir. 1982).

When the defendant claims reliance on. and a shift of responsibility t0. an accountant. the
overnment need not show that the defendant ordered the accountant 1o falsify the return.

E Y ;

The government can defeat the defense by showing that the defendant (1) was aware of

the contents of the return and (2) knew that the reporiable income significantly exceeded

the amount reported on the rewm. United States v. Olbres, 61 F.3d 967, 973 (1st Cir.),

cent. denied 116 S.Ct. 322 (1995).

Guilty knowledge and willfulness may be inferred from the “handling of one’s
affairs 1o avoid making the record usual in transactions of the kind...,” Ingram v. United
States 360 U.S. 672. 677 (1959). Thus, a “reliance” or “shifting responsibility” defense

has been held untenable where the taxpayer:

1. Fails to record fees received or to deposit them in an office account thereby

making it virtually impossible for his accountant to include them in his tax

returns. United States v, Callahan, 450 F.2d 145, 148 (4th Cir. 1971).

2, Keeps irregular books but relies on his bank records to reflect his income

where he fails to deposit payments from business customers. United States
v, Garavaglia, 566 F.2d 1056, 1059 (6th Cir. 1977). Such conduct was

deemed to be a “deceptive practice.” ]d.
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- hi i it i ] e accountant 1o accurately
Since the taxpaver by his practices has made it impossible for th \

prepare the return bv effectively withholding information. he cannot reasonably rely on

the accuracy of the return (since he knows it cannot contain all income). Such conduct is

in and of itself an act of evasion. id. and also tends to show that the defendant knew the
return was false. A “blind reliance™ on accountant defense was rejected in Olbres, 61
F 3d at 970-74. where the government established willfulness by showing, among other
things. that the defendants’ substantial expenditures were in excess of the amount
reported on the return. failed 10 deposit receipts which they knew were taxable into a
business checking account or record the receipts. diveried the unrecorded receipts to other
ounts and withheld information from their accountant.

A criminal defendant is only entitled to a “good faith reliance” on or “shift of

responsibility” to accountant defense instruction if:

1. the defendant proposes a correct statement of law;

the defense has some foundation in the evidence; and,

[} ]

3. failure to give the instruction would deny defendant a fair trial.
District courts are justified in not giving the instruction where any of the prerequisites are
not met. Brimberry, 961 F.2d at 1290. In any event, a proper willfulness instruction has
been held sufficient even where a defendant had adduced some evidence in support of the

defense(s) since a jury determination of willfulness would necessarily negate any

ssibility of “good faith.” United States v, Kelley, 864 F.2d 569, 573 (7th Cir. 1989).
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EXHIBIT B

EVIDENCE OF WILLFULNESS, j.e.. STATE OF MIND

The following substantial. specific and credible evidence of willfulness as
recognized by the courts. has been established to date:

1.

9

Background and experience of defendant.

Cisneros is highly educated, holding several post-graduate degrees
and is financially sophisticated. He was, among other things, a long-
1erm mavor of a major American city, a successful businessman. a
bank director. Deputy Chairman of FRB, Dallas, member of Texas
Governor's Task Force on Revenue. See Exhibits .and 2 attached

hereto.

Evidence of a consistent pattern of underreporting large
amounts of income.

1989

1991

1992

1993

Cisneros understated his gross income in the amount of
$16.000.00, a portion of which went to Medlar.
Robents Affidavit at § F.6.

Cisneros underreported approximately $126,000.00 in
taxable income, according to information gathered by
the IRS during its administrative tax investigation.
Roberts Affidavit at § G.6.

Cisneros understated his gross income in the amount of
$158,109.00, a portion of which went to Medlar.
Roberts Affidavit § H.8. Moreover, Cisneros took an
improper $30,000.00 deduction for a $30,000.00
distribution from Lincoln Benefit. Roberts Affidavit at
9 H.7.

Cisneros underreported his gross income in the amount
of $33,531.75. Roberts Affidavit at §1.8.
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Motive Due to Poor Financial Condition:

Throughout the period 1989 through 1994. Cisneros had a relatively serious
cash flow problem which was exacerbated by his making regular cash
payments to Medlar. Cisneros also had credit problems evidenced by,
among other things. his wife’s inability to obtain a certain department
store’s credit card because of a poor credit history. Cisneros’ assets steadily
dissipated through this period. Roberts Affidavit at § D.5. Moreover, in
Jate 1992. when Cisneros decided to accept the Cabinet appointment, he
knew that his income would be reduced 10 $148,000.00 per year.
Nevertheless. in order 1o keep Medlar happy and thus quiet, he continued to0
pay her and liquidated his assets in early 1993 to do so.

Furthermore. in 1994, Cisneros had to borrow money in ord#r to pay his
1993 taxes. In June, 1994, after the IRS rejected Cisneros’ request to pay
$70.625.00 in taxes due via an installment plan, Cisneros borrowed
$100,000.00 from a Texas financial institution and applied $67,000.87 of
the loan proceeds to pay the IRS. Roberts Affidavit at § 1.6.

The taxpayer signed the returns:

The returns contained a declaration, executed under the penalties of perjury,
that the taxpayer “‘examined th[e] return and its accompanying schedules
and states, 1o the best of the [taxpayer’s] knowledge and belief, they are
true, correct and compiete.” When Cisneros signed his 1992 and 1993
returns, filed on April 15, 1993 and April 15, 1994, respectively, he was in
poor financial condition, as outlined above. His signing of the returns
permits the inference that he read his return and knew their contents.

Cisneros knew that substantial amounts of income were received by him
from October, 1992 through December, 1992. Investigation to date has
revealed that Cisneros did not report income in the amount of $75,364.00
during this period and that at lcast $28,500.00 went to Medlar. Roberts

Affidavit at § H.S.

During the February 20, 1997 meeting with Department officials, Namorato
provided a document entitled, “Analysis of Medlar Deposits” (p. 2), further
identified as Ex. 2, listing $28,400.00 funds paid to Medlar which v:'cre not
declared as income by Cisneros. The document states that bank statements
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were “not available.” As set forth below. on April 4, 199_5. Hcman‘dcz was
1old bv Cisneros and his employees that any income received by Cisneros

afier earlv October. 1992. was ¢ minimus and that he (Hernandez) asked
for but never received bank statements for that period.

Failure to supply an accountant with accurate and complete
information and conducting financial affairs so as to preclude

accountant from learning of income:

During a telephonic conversation between Cisneros and
Medlar on December 30, 1992, which she tape recorded,
Cisneros purportedly made the following statement regarding

the taxation of money he was giving her:

Medlar: “Don’t panic, they didn’t say anything about the
money?”

Cisneros: “No. but ] talked to Sylvia and she said that they
talked to Luis Hernandez, the accountant and asked him today
whether he knew of any payments and he said no, he did not
because he does not, he doesn’t get involved in that, he
accounts for the money we put into the system and the money
that I help you with comes before that, comes out before it
gets to him.” (emphasis added). Roberts Affidavit at

H.6.b.

b. Based on a deposit analysis to ascertain sources of funds,
SA Roberts calculated that Cisneros did not report income in
the amount of $75.364.00 for the last three months of 1992.

This figure encompasses speaking fees and taxable travel
reimbursements. Cisneros deposited additional funds
received totaling $11,564.00 in the last three months of 1992.

Cisneros utilized at least $28,500.00 to make payments to
Medlar during the months of October, November and
December, 1992.

Hemnandez made the following statements regarding the
preparation of Cisneros’ 1992 tax return:
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.

iil.

TV,

vi.

Hernandez stated that he used the “deposit method™ to
calculate Cisneros’ Schedule C Income in 1992 as all
deposits were treated as income. (FBI SAs George
Parks and Claude Manin January 26. 1995. interview

of Hernandez in San Antonio. Texas):

Hernandez stated that he was unaware of any
deposits/income afier the first week of October, 1992.
(IRS SAs Barrows and Lange April 4, 1996. interview
of Hernandez in San Antonio, Texas);

Cisneros advised Hernandez that he did not give any
lectures afier the first part of October, 1992, because
he was involved with the Clinton Presidential
campaign and that the only income received afier the
first part of October would be de minimis. (IRS SAs
Barrows and Lange April 4, 1996, interview of
Hemnandez in San Antonio, Texas);

Hemandez requested from Cisneros and his
employees, bank statements for the end of 1992;
however, he never received any. (IRS SAs Barrows
and Lange April 4, 1996, interview of Hernandez in
San Antonio, Texas). Roberts Affidavit at § H.4;

Hemandez advised that he did not fear that income
checks were not being deposited since he had been told
by Cisneros that all income checks were deposited.
(IRS SAs Barrows and Lange April 4, 1996, interview
of Hernandez, in San Antonio, Texas). Roberts
Affidavit at § H.5;

Numerous income checks were not deposited into

Cisneros’ business accounts but rather were cashed and
deposited into Medlar’s accounts. This practice became
the norm beginning in October, 1992, and Cisneros
thereafter denied the receipt of income to his accountant
and did not provide him with bank statements;
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Hernandez stated that Cisneros. Ramirez and Arce-
Garcia all told him that the $2.500.00 Lincoin Benefit

monthly pavment was for a relirement plap. (IRS SAs
Barrows and Lange. October 19, 1996. Interview of

Hemandez.); and

Vil.

Hernandez made the following statements regarding
distributions made from Cisneros’ Mass Mutual
Accounts: Hernandez was not told by Secretary
Cisneros of any distributions from Mass Mutual or
(Lincoln Benefit) in 1993, nor did he receive any form
1099s for these accounts from Cisneros. (IRS SAs
Barrows and Lange. October 19, 1996, interview of

Hemandez).

VIil.

6. Engaging in suspicious cash transactions and the use of

nominees:

Cisneros “structured” two payments of $8,000.00 to Medlar’s
Broadway National Bank account on December 16, 1992, and
December 18, 1992, both of which Sylvia Arce-Garcia, an
employvee of Cisneros. deposited into this account.! Cisneros
knew that he would be subject to a FBI background
investigation in connection with his HUD appointment when
these payments occurred. Medlar used the $16,000.00 to
purchase a new home in Lubbock, Texas. This house was
purchased by Medlar via “straw-borrowers,” namely,
Medlar’s sister, Patsy J. Wooten, and her husband, Allen R.
Wooten, in violation of 18 U.S.C. §§ 1014 and 1344.
Cisneros was aware that the house was not being purchased in
Medlar’s name. The house was ostensibly purchased in the
Wooten name in order to, among other things, conceal
Cisneros’ connection with the transaction. Medlar purchased
the house with the understanding that Cisneros’ funding
would enable her 10 pay off the bank’s lien. In March, 1995,

! On December 31, 1992, Arce-Garcia denied knowledge of payments from
Cisneros to Medlar during Cisneros’ background investigation.
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afier the Cisneros pavments stopped. Medlar. through her
relatives. was forced to sell the house; and

On Februan 26. 1991, Ramirez. at the direction of Cisneros.
deposited $12.000.00 into Medlar’s bank account at

Broadway National Bank. account number D

According 10 Medlar’s bank records. this was the first
payment Cisneros made to Medlar that exceeded $10.000.00.
Because the deposit was made in cash and exceeded
$10.000.00. Broadway National Bank, pursuant to federal
law. filed a CTR with the IRS regarding this transaction. A
review of the CTR revealed that Ramirez did not disclose the
fact that the deposit was made on behalf of Cisneros, i.e.,
there is no information contained within the CTR that links
Cisneros 1o the deposit. Nevertheless, from that day forward,
all additional payments from Cisneros to Medlar were made
in increments of less than $10,000.00 to, inter alia, avoid the
creation of CTRs and to ensure the payments would be kept

secret.

Extensive use of currency/checks cashed and currency deposited
in “out of town” accounts:

Virtually all funds paid to Medlar, a significant portion of which were
undeclared. were made in the form of currency.

Checks were cashed at Cisneros’ bank and deposited into Medlar’s account
at a different bank. Furthermore, Cisneros, a highly visible person in San
Antonio, did not conduct the majority of the transactions. Cash
transactions, while not impossible to detect, are difficult to track.

False statements to agents, false exculpatory statements, whether
made by a defendant or initiated by him, and any conduct in
which a tax evasion motive played any role, even if the conduct
also served another purpose such as concealment of another

crime:

a. IRS SAs Kesha Lange and Dorman Barrows interviewed
Secretary Cisneros in the presence of counsel in Washington,
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D.C. on January 26. 1995. At that time. Cisneros knew not
onlv that the IRS was investigating whether he paid federal
income taxes on his income. including funds paid to Medlar,

but that DOJ was conducting a preliminary investigation to

determine whether his conduct with respect to Medlar .
. Lo Al

warranted the appointment of an Independent’Cbunsel. e

IRS repon of the interview provides in pertinent part:

Cisneros stated he was “meticulous, scrupulous and
uncompromising in making sure that everything was
reported for taxes.” To the best of his knowledge, all of his
income was reported on his income tax returns for the

vears 1989 to 1993.

IRS Report of SAs Lange and Barrows, p.6 (emphasis added).?

It can be inferred from his January 26, 1995, statement that

Cisneros:

i. was intimately involved in the recordation of
income/expenses at his business and the preparation of his

tax returns;
i insured no mistakes were made;
iii.  nothing was undeclared; and

iv.  no funds paid to Medlar were unaccounted for and
thus undeclared as income.

At that time Cisneros didn’t say:

*These apparently false statements made on January 26, 1995, are consistent with
Secretary Cisneros’ false statements to the FBI made two years earlier on January 7,
1993. In that January 7, 1993, interview, Secretary Cisneros told the FBI: (1) that he

d taxes on all receipts he received in connection with his communication (speech)
psiness; and (2) that he paid federal, state and local taxes on all monies he receijved.

Roberts Affidavit at §D.10.)
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wmed over/left tax maners to CPA and/or any employees:

1. that the CPA gave him advice:

iii.  that he actually relied on it;
. that he had no reason then or later to know it 1o be incorrect or
doubt it; and

v, CPA in effect left to his own devices.

In sum. Cisneros did not assert his “reliance” on Hernandez
nor did he anempt 1o “shift responsibility” to him. For him to
do so now is inconsistent, evidence of a guilty mind and
further evidence of willfulness.

Cisneros” then employees, Arce-Garcia, Rosales and Ramirez
all concealed information from the FBI during Cisneros’
background investigation. They were all ostensibly rewarded
with government jobs. Without their participation in the
initial concealment and its subsequent cover-up, Cisneros
.could not have obtained and kept his cabinet post. They have
already demonstrated their willingness to lie on Cisneros’

behalf.

Any continued concealment by these three individuals not
only protects Cisneros, it also protects themselves from
liability for their original concealment. Thus, these
individuals have even more of a motive to lie now than

before.

Furthermore, these individuals, all of whom continue to be
closely associated with Cisneros and ostensibly involved in a
joint-defense, have assented their Fifth Amendment rights
during the OIC investigation.

While this assertion cannot be used against them in any
proceeding, it is neither improper nor unfair to use it as a
factor in assessing their credibility with respect to the issue of
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Cisneros” willfulness. While it is proper for them to assert
their privilege as a shield. it would be incongruous to give
Cisneros the benefit of that shield as well. Their use of the
privilege would. in effect. be used as a sword 1o selectively
provide information in a form only beneficial to Cisneros.

Hemnandez has made a number of conflicting statements
concerning, among other things:

1. how he calculated Cisneros’ income;

when he became aware of payments made by Cisneros
10 Medlar;

1.

when he was aware of funds not being deposited by
Cisneros: and

1.

whether he was provided with accurate and complete financial
information.

v.
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EXHIBIT C
ANALYSISOF 28 U.S.C. § £92(a))YB)ii (STATE OF MIND)

28 U.S.C. § 592(a)(2)(B)(ii) provides as follows:

Limited authoriry of Anomney General. -- (A) In conducting
preliminary investigations under this chapter, the Attorney General
shall have no authoriry to convene grand juries, plea bargain, grant

immunity, Or 1ssue subpoenas.

(2)

(B)(ii) The Attorney General shall not base a

determination under this chapter that there are no

reasonable grounds to believe that further

investigation is warranted, upon a determination that

such person lacked the state of mind required for the

violation of criminal law involved, unless there is

clear and convincing evidence that the person

lacked such state of mind. (emphasis added).
Thus, in making a determination not 0 expand an independent counsel’s jurisdiction
pursuant to 28 U.S.C. § 593(c)(2)(A), the Attorney General must find “clear and
convincing evidence” of the subject’s lack of criminal intent. This “state of mind”
provision was added to the statute when it was amended in 1987 because of the
Depantment’s then practice to decline to appoint an independent counsel due to a lack of
evidence of criminal intent. While the statutory standard then was the same as it is now,
whether there are “‘reasonable grounds to believe that further investigation is warranted,”
the Attorney General had used a different standard to decide on the need for an
Independent Counsel in two matiers: “whether, based on the evidence collected during
the preliminary investigation, the case offered a ‘reasonable prospect of conviction.” S.
Rep. No. 100-123, 100th Cong., 1st Sess. 1987, reprinted in 1987 U.S.C.C.A.N. 2150 (Re
P.L. 100-191 Independent Counsel Reauthorization Act of 1987.) The legislative history
makes it clear that the Attorney General was prohibited:

in cases where there is ‘conflicting or inconclusive evidence’
on the subject’s state of mind, from refusing to conduct a
preliminary investigation or to apply for the appointment of
an independent counsel solely because the subject of the
investigation ‘lacked the state of mind’ required to prove a
criminal violation. (emphasis added). S. Rep. No. 100-123.
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The underlving rationale was (and 1s) that:

States of mind are inherently difficult to prove. panicularly
when the investigator is prohibited from using such tools as
grand juries and subpoenas. Even after a full investigation,
determination of a person’s state of mind often
pecessitates the rvpe of subjective judgments which should
not be made by the Attorney General, in light of the
limited role reserved for the Department of Justice in the
independent counsel process. For these reasons, questions
about a subject’s state of mind. unless the answer is without
dispute. should not play a decisive role in the Atiorney
General’s determination to close a case under the statute.

It is theoretically possible that the Attorney General would
have a case in which the evidence disproving criminal intent
is so compelling that it justifies closing the entire matter. The
provision thus leaves open the possibility of discontinuing a
case due to evidence clearly disproving a criminal state of
mind. However, in the more common situation where
there is conflicting or inconclusive evidence on the
subject’s state of mind, the provision prohibits the
Attorney General from closing the case solely because he
or she has evaluated the evidence and found the evidence
against intent more persuasive or the evidence
establishing intent insufficiently strong. The provision
requires that, in such cases, the Attorney General must
leave that issue to an independent counsel. (emphasis
added). S. Rep. No. 100-123

In 1994, when Congress reconsidered the reimplementation of the Independent Counsel
Act, it again considered “state of mind” and reached the same conclusion:

Conference agreement

The conference agreement follows the House bill. Congress
believes that the Attorney General should rarely close a
matter under the independent counsel law based upon
finding a lack of criminal intent, due to the subjective
judgments required and the limited role accorded the
Attorney General in the independent counsel process.
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Congress also believes that at least one Anorney General
abused his authorin in this area. that this abuse was the
impetus for the stawtory restriction in the expired Jaw. and
that a statutory restriction remains necessary to prevent future
problems. (emphasis added). H.R. Conf. Rep. No. 103-511.

103rd Cong.. 2d Sess. 1994. reprinted in 1994 U.S.C.C.AN.792. (Re: P.L.103-270
Independent Counsel Reauthorization Act of 1994.)'

Both the statutory standard and the legislative history are clear: the Attorney General
cannot and should not decline to confer jurisdiction on an independent counsel where the
subject’s criminal intent is unclear. The subjective judgments necessary in determining

intent must be left 1o an independent counsel.

' The proposed House amendment of the 1994 Independent Co
1987 law. H.R. Conf. Rep. No. 103-511. (Re: P.L. 103.2r7)o lndcpcn:::flc’::;sf:lllowed the
ithorization Act of 1994.) The proposed Senate bill would have permitted the Attorn
ieral 1o close a matter afier either a threshold inquiry under section 591(d) or a preli ey
‘estiation under section 592. if the Attorney General determined there were “nop rcasu::i?
,s'round§ to believe that the subject acted™ with criminal intent and “no reasonable ibili .
further investigation would develop such evidence.” H.R. Conf. Ren. Na. 101_<,}:° ssibility that
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United States Court of Appeals
For the Distnct of Columisa Circuit

FILED FEB 28 1997.
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT b e a g
INDEPENDENT COUNSEL DIVISION Special Division

)
In re Henry G. Cisneros ) No. OB o —/
)

NOTIFICATION TO THE COURT PURSUANT TO 28 U.S.C. § 592 (a) (1)
OF THE INITIATION OF A PRELIMINARY INVESTIGATION,
APPLICATION TO THE COURT PURSUANT TO 28 U.S.C. § 593(c) (1)
FOR THE EXPANSION OF THE JURISDICTION OF AN INDEPENDENT COUNSEL
AND OPPOSITION TO REQUEST FOR REFERRAL OF RELATED MATTER

In accordance with the Independent Counsel Reauthorization
Act of 1994, I hereby notify the Special Division of the Court
that on January 29, 1997, I commenced a preliminary investigation
pursuant to the request of Independent Counsel David M. Barrett
for an expansion of his jurisdiction to investigate, and, if
appropriate, to prosecute any viclations of federal criminal law,
other than a Class B or C misdemeanor or infraction, by former
Secretary of Housing and Urban Development Henry G. Cisneros,'
with respect to certain of Mr. Cisneros's income tax obligations
for tax years 1989 and 1991 through 1993. I have completed the
abbreviated 30-day preliminary investigation provided for under
the Act, 2B U.5.C. § 593(c)(2), and have given great weight to
the views of the Independent Counsel. 1 have concluded that an
expansion of Mr. Barrett's jurisdiction is appropriate for tax

year 1992. I further have determined that there are no

'Pursuant to 28 U.S5.C. § 591(b)(7), Mr. Cisneros remains a
covered person under the provisions of the Independent Counsel
Act for one year after leaving his position as Secretary.

Mr. Cisneros's last day in office was January 20, 1997.
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reasonable grounds to believe that further investigation is
warranted for tax years 1989, 1991 and 1993.
ckgro V Oon March 13, 1995, I caused to be filed an

"Application to the Court Pursuant to 28 U.S.C. § 592(c) (1) for
Appointment of an Independent Counsel" (Attorney General's
Application) reguesting that this Court appoint an Independent
Counsel to investigate and if appropriate prosecute allegations
that former Secretary Cisneros made false statements to the FBI
with respect to the amount and timing of payments he had made to
his former mistress, Linda Medlar. 1In addition, the filing in-
cluded a Notification to the Court pursuant to section 592(b) (1)
that the preliminary investigation had failed to develop any
evidence of any income tax violations by Mr. Cisneros, and
concluded as a result that further investigation of whether or
not there had been any tax viclations in connection with this
matter was not warranted.

The Special Division appointed Independent Counsel David
M. Barrett to investigate whether Mr. Cisneros should be
prosecuted for his alleged false statements concerning his
payments to Ms. Medlar as described in the Application of the
Attorney General. The Independent Counsel has informed me that
as part of his investigation he has investigated Mr. Cisneros's
finances in detail, including "all funds received by Cisneros
between 1589-1993" and tax return information obtained from the

Internal Revenue Service (IRS), and has now concluded that
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Mr. Cisneros may have failed to report income for tax years 1989,
1991, 1992 and 1993.

In simultaneous requests, he has requested that I seek an
expansion of his jurisdiction to include income tax violations
relating to funds specifically used to make payments to
Ms. Medlar? (Letter from Independent Counsel Barrett to Attorney
General Janet Reno of January 28, 1997), and that this Court
refer to him as related matters income tax violations that do not
relate to funds used to make payments to Ms. Medlar (Sealed
Application for the Referral of Related Matters Pursuant to
28 U.S.C. § 594 (e) (Sealed Application)).

As will be explained in more detail below, it is impossible
to parse out jurisdictional responsibility for tax violations as
Mr. Barrett suggests. Because an investigation of a tax
violation is based on an audit or analysis of all reportable
income, allowable deductions, and taxes due and owing for a
particular year, and not solely on the basis of particular items
or deductions, it is not meaningful or practical to analyze these
matters in terms of "Medlar-Related Income" and "non-Medlar
Related Income.” This is all the more so in this case where the
individual items of income have allegedly been used in part to
make payments to Ms. Medlar and in part for other purposes. This
Notification to the Court therefore discusses and resolves the

totality of Mr. Barrett's request. It is my conclusion, as more

Z The Independent Counsel refers to this as "Medlar-Payment
Income," a phrase that will also be used herein for ease of

reference.
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fully described below, that based on the record available to the
Department of Justice at this time, further investigation is
warranted for tax year 1992 alone.

Given the unique procedural posture of this matter, which
also will be discussed below, it is possible that through the
normal course of the IRS's administrative procedures, additional
information will become available in the future to the Department
of Justice that might alter this conclusion. That possibility is
expressly contemplated in the Independent Counsel Act, 28 U.S.C.
§ 592(c)(2), and should it occur, I will reassess my current

conclusions at that time.

The Procedural Posture of this Matter. It came to the

attention of the Department of Justice, during the course of the
first preliminary investigation of Mr. Cisneros in late 1994,
that agents of the IRS were inquiring into Mr. Cisneros's tax
situation. It now appears, as reflected in documents provided
and representations made by the Independent Counsel, that these
agents have. concluded their review.

It is the understanding of the Department of Justice that
the agents' recommendation is now under administrative review by
the Chief Counsel's Office of the IRS, pursuant to the standard
procedures followed in any tax matter. The purpose of that
review is to examine closely the factual and legal sufficiency of
the case, and to apply the established enforcement policies of
the IRS to the particular facts of the case. Following that

review, depending on the facts of the case, the IRS may determine
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that the case has no merit; that the case has merit but should be
resolved through the civil enforcement authority of the IRS; or
that the case should be referred to the Department of Justice for
consideration for criminal investigation or prosecution. In the
ordinary course of events, the Department would assess the matter
at that time based on a full development of the facts and the
professional views of the IRS with respect to these tax matters.

In spite of the fact that the Independent Counsel appears to
have been aware of the administrative posture of the matter, at
the very time the final IRS review was underway, he chose to seek
this expansion of jurisdiction from the Department of Justice,
thereby forcing, because of the extremely compressed timetable of
section 593(c)(2), a review of this matter without fully
developed facts and without the benefit of the expertise of the
IRS. Although it was proposed to the Independent Counsel's
Office that this request for expansion be withdrawn to permit the
administrative process to come to completion, allowing
consideration of this metter based on a properly developed tax
record, the Independent Counsel's Office declined.

While I might have prematurely terminated the administrative
review by reguesting that the IRS refer this matter to me now,
pursuant to the provisions of 26 U.S.C. § 6103(h) (3) (B), thereby
obtaining some insight into the factual materials developed by
the IRS, that option would have had the effect of terminating the
review process. The Department of Justice has considerable

respect for and takes great care to avoid interfering with the
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administrative processes of the IRS, and I have concluded that it
would be inappropriate for me to do so here. I recognize that as
a result, it may be necessary for me to reconsider my conclusions
reached here at some point in the future, should the IRS conclude
that referral of this matter to the Department of Justice for
consideration of criminal prosecution is warranted. However, I
have concluded that accepting that possibility and letting the
administrative process proceed to its natural conclusion is the
best course at this time.

FACTB AND ANALYEBIS

I. Tax Year 1958%

The Allegation and Information Received. The evidence
suggests that during tax year 1989, Mr. Cisneros received an
$S80,000 check from First Gibraltar, F.S.B., a Texas Bank.

Mr. Cisneros had entered into a contract with First Gibraltar,
which provided that he would be paid that amount for consulting
services. Bank deposit records establish that when this check
was negotiated, $64,000 was deposited into two Cisneros bank
accounts, a personal account and a business account; it appears
that the remaining $16,000 was received back in cash. Tax
records suggest that only $64,000 was declared on Mr. Cisneros's
1989 tax return as income. The Independent Counsel alleges that

the remaining $16,000 was undeclared and was income to
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Mr. Cisneros, and that Mr. Cisneros therefore evaded taxes on the

$16,000 of undeclared income.>

The Results of the Preliminary Investigation. Mr. Cisneros's
1989 tax return was prepared by an accountant named Rene
Gonzalez. In the course of the preliminary investigation,

Mr. Gonzalez's work papers were examined, the results of previous
interviews of Mr. Gonzalez were reviewed, and Mr. Gonzalez was
reinterviewed.

The work papers clearly establish that Mr. Cisneros's
accountant was aware of the full amount of the check at the time
he prepared the tax returns. The full fee and the fact of the
split deposit is referenced repeatedly in his work papers, and
Mr. Gonzalez's files included a tax form 1099 from First
Gibraltar reporting the $80,000 as income. Mr. Gonzalez reports
that he has no memory of anyone instructing him not to report the
$16,000.

Thus, based upon the evidence available to us, it appears
that Mr. Cisneros's accountant was in possession of all the facts
and that nothing was withheld from him with respect to this item
of income. Nor is there any evidence that Mr. Cisneros gave any
instructions or took any action that led to the failure to report
the $16,000; indeed, all of the witnesses interviewed testify

clearly that Mr. Cisneros left the management of his finances to

3 According to the Independent Counsel, $3000 of this $16,000

cash was paid to Ms. Medlar.
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others. There is nothing to suggest that the underreporting of
income was anything more than, at worst, an accountant's error.

It is my conclusion that the mere fact of an error in a
financial form prepared by an accountant on behalf of an
individual, without any evidence to suggest the knowledge of or
participation in the error by the individual, does not provide
grounds to conduct a criminal investigation of that individual,
particularly when the error is relatively minor. Since the
Department of Justice possesses no evidence that attributes the
failure to include the $16,000 on Mr. Cisneros's tax return to
Mr. Cisneros, even after giving the requisite great weight to the
recommendation to the Independent Counsel, I find no grounds on
which to investigate further whether Mr. Cisneros committed a tax
violation in connection with this tax year.

I hereby notify this Court that no further investigation of
tax year 1989 is warranted.

I1. Tax Year 1991

Allegation and Facts Received. During tax year 1991, as in
other years, Mr. Cisneros's primary source of income was payments
for numerous speaking engagements. The affidavit attached to the
Independent Counsel's request represents that Mr. Cisneros's
accountant for the 1991 tax year and thereafter, Luis Hernandez,
stated that he prepared Mr. Cisneros's 1991 tax return based on
the Form 1099s received from organizations before which
Mr. Cisneros had spoken. The affidavit represented that a

comparison of known speaking engagements and fees against the
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Form 1099s received from the payor organizations suggests that a
number of organizations did not provide Form 1099s, and that "a
discrepancy exists between the amount of income earned and the
amount of income reported on Mr. Cisneros's 1991 tax return." As
a result, the affidavit alleges, Mr. Cisneros underreported his
income by approximately $126,000.° The Independent Counsel
further alleged that the underreporting resulted from a scheme by
Mr. Cisneros to conceal income from his accountant to make those
funds available to pay Ms. Medlar.

The Results of the Preliminary Investigation. During the
course of the preliminary investigation, the Department of
Justice requested that the Office of Independent Counsel provide
it with the figures, calculations and analysis to support the
allegations in the affidavit. We were informed that the Office
of Independent Counsel was relying on an interim assessment by
the IRS agents reviewing Mr. Cisneros's tax liability, prepared
in the spring of 1996, that stated that Mr. Cisneros's unreported
income for tax year 1991 was $126,000, but that provided no
support for that calculation.

The Federal Bureau of Investigation (FBI) Special Agent who
prepared the affidavit in support of the reguest for expansion
did not provide any substantiation for the conclusion that income
went unreported. The Special Agent informed the Department that

his sworn affidavit was based entirely upon the interim findings

¢ on February 27, 1997, the Independent Counsel informed us
that he now believed the amount of unreported income was $114,000. .
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of the IRS agents' administrative investigation. Attempts to
verify limited information provided by the IRS agents to the
Independent Counsel in support of this figure demonstrates that
the figures provided are not reliable.® Even giving great
weight to the views of the Independent Counsel, I cannot
recommend expansion of his jurisdiction to include purported tax
violations when I have no facts to support a conclusion that
income was not reported. I, therefore, at this point, possess no
specific or credible evidence of the violation of a federal
criminal law in Mr. Cisneros's submission of his 1991 tax return.

III. Tax Year 1992

Allegation and Information Received. During tax year 1992,
the Independent Counsel alleges that Mr. Cisneros underreported
his income by approximately $158,000, in three different ways.
First, the Independent Counsel alleges that the accountant's work
papers suggest that the tax return does not include income
received for speeches during the period from October 5, 1992,
through December 31, 1992, in the amount of approximately
$75,000. Second, approximately $53,000 in checks received from
organizations before which Mr. Cisneros had spoken during 1992
was cashed without depositing the checks, and since the
accountant relied on bank deposits to report income, that income

allegedly was not reported. Finally, the tax return reflects a

> We were provided a chart of approximately $50,000 in
allegedly unreported income, but review of the chart quickly
demonstrated that most or all of this income was actually reported.
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$30,000 deduction for payments for an annuity, which the
Independent Counsel alleges was not a deductible retirement fund.

The Results of the Preliminary Investigation. Mr. Cisneros's
accountant, Mr. Hernandez, has been interviewed numerous times by
the FBI and the IRS in the course of this matter, and
Mr. Hernandez gave a sworn deposition to Mr. Cisneros's counsel.
Al]l of these previous interviews were reviewed in the course of
the preliminary investigation, and Mr. Hernandez was interviewed
again with respect to remaining questions. 1In addition,
Mr. Hernandez's work papers, various financial records generated
by Mr. Cisneros's bookkeeper to track income and expenses, and
Mr. Cisneros's tax documents were reviewed. Additional witnesses
were also interviewed in connection with our examination of tax
year 1992.

our preliminary investigation has developed little, if any
evidence of a willful failure to report income on the part of
Mr. Cisneros. Indeed, there is substantial evidence to suggest
that Mr. Hernandez had available to him accurate information
about Mr. Cisneros's income, and that responsibility for the
failure to report income accurately rests with Mr. Hernandez.
However, due to the abbreviated preliminary investigation period
and statutory limitations on our access to IRS investigative
materials, I have been unable to complete my exploratién of the
issue of Mr. Cisneros's intent. I therefore am unable, at this
time, to conclude by clear and convincing evidence that Mr.

Cisneros lacked the intent to commit tax crimes for tax year
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1992, 28 U.S.C. § 592(a)(2)(B) (ii). I therefore am compelled to
recommend that further investigation of tax year 1992 be placed
into the hands of an Independent Counsel.

1 recommend that David Barrett, Independent Counsel in the
matter of former Secretary Cisneros's alleged false statements to
the FBI during the course of his background investigation, be
appointed to conduct this investigation through an expansion of
his jurisdiction. Expansion of jurisdiction rather than
appointment of a new Independent Counsel with respect to this
matter is appropriate because Independent Counsel Barrett's
current investigation involves the same individuals and time
period. The Independent Counsel has expressed his willingness to
accept this new matter if his jurisdiction is expanded.

IV. Tax Year 1993

The Allegations Received. The Independent Counsel's request
alleges that early in 1993, Mr. Cisneros received approximately
$33,500 in distributions from two different Massachusetts Mutual
Life Insurance Company Individual Retirement Accounts. The
Independent Counsel alleges, and examination of Mr. Cisneros's
1993 tax return confirms, that this distribution was not reported
as taxable income, as it appears should have been done.®

Results of the Preliminary Investigation. 1In the course of
the review of the allegations concerning the 1993 tax year, in

addition to the facts provided by the Independent Counsel, we

¢ The Independent Counsel does pot allege that any of this
money was paid to Ms. Medlar.
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interviewed several witnesses and examined the documentary
evidence. The evidence suggests that Massachusetts Mutual mailed
Form 1099s for the distributions in 1994, over a year after
Mr. Cisneros had moved to the Washington, D.C., area to assume
his responsibilities as Secretary of HUD. The forms were mailed
to his former business and personal addresses, respectively, in
San Antonio.

There is no evidence that Mr. Cisneros received the forms.
Instead, it appears likely that the form mailed to his home was
returned to the Post Office by Mr. Cisneros's sister-in-law, who
was housesitting for the Cisneros family; she stated that it was
her consistent practice to return all mail delivered to the home
té the Post Office rather than forwarding-it to Mr. Cisneros. ‘We
were unable to determine whether the Post Office still had a
forwarding order in place for Mr. Cisneros at the time this form
was mailed. Thus we are unable to determine what became of the
1099; there is, however, no evidence that Mr. Cisneros ever
received it or took any steps to keep it from his accountant.

The other Form 1099 was addressed to a company with which
Mr. Cisneros had formerly been associated. Representatives of
that company stated that during the time in question, it was
their practice to "bundle" mail that came addressed to
Mr. Cisneros, and periodically forward it to his confidential
assistant at HUD. She, in turn, stated that it was her practice
to forward all tax-related documents directly to the accountant.

There is no evidence, however, that the accountant ever received
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this particular 1099. Thus, again, we are unable to determine
what became of the second 1099, but also again, there is no
evidence that Mr. Cisneros ever received it or took any steps to
" keep it from his accountant. Indeed, it appears that he
established a system designed to ensure to the extent possible
that all tax documents were promptly forwarded to the accountant.

Additionally, in view of the significant amount of other
annuity and IRA income that was reported on Mr. Cisneros's 1993
tax return, I find no grounds to conclude that even had
Mr. Cisneros perused each entry on his tax return, he likely
would have recognized that the entries for annuity and IRA
distribution income were too low and that something therefore
must be missing. This conclusion is bolstered by the consistent
testimony of all witnesses in this matter that Mr. Cisneros had
entrusted his financial affairs to his bookkeepers and
accountant, and did no independent monitoring of his finances on
an ongoing basis. It is also bolstered by Mr. Hernandez's
statement that he did not review the 1993 return carefully with
Mr. Cisneros or discuss in detail the calculations he used to
arrive at the figures on the return.

To summarize, at this time, I possess no evidence linking
Mr. Cisneros to the failure to report the two distributions, and
no evidence to suggest that he likely would have independently
recognized the error without detailed review of the underlying
paperwork on which his accountant had relied. Even giving the

required great weight to the views of the Independent Counsel, in
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the absence of any evidence suggesting that Mr. Cisneros bore any
responsibility for the failure to report these distributions, I
hereby notify this Court that no further investigation of tax
year 1993 as a2 criminal matter is warranted.

OPPOBITION TO THE REQUEST FOR REFERRAL OF RELATED MATTERS
By Order of January 30, 1997, the Special Division of the

Court for the Appointment of Independent Counsels requested the
views of the Department of Justice with respect to an Application
filed with the Court by the Independent Counsel. The Independent
Counsel has requested that the Special Division grant him
jurisdiction to investigate and prosecute Mr. Cisneros for
alleged tax violations arising from tax years 1989 and 1991-1993,
involving unreported income that was not paid to Linda Medlar.

He requests this referral on the grounds that these tax
allegations are "related to" his investigation of possible false
statements by Mr. Cisneros to the FBI concerning the amount and

frequency of his payments to Ms. Medlar. 28 U.S.C. § 594(e).’

7 section 594 (e) of the Independent Counsel Act provides:

Referral of other matters to an independent counsel.--
An independent counsel may ask the Attorney General or
the division of the court to refer to the independent
counsel matters related to the independent counsel's
prosecutorial jurisdiction, and the Attorney General or
the division of the court, as the case may be, may
refer such matters. If the Attorney General refers a
matter to an independent counsel on the Attorney
General's own initiative, the independent counsel may
accept such referral if the matter relates to the
independent counsel's prosecutorial jurisdiction. If
the Attorney General refers any matter to the
independent counsel pursuant to the independent
counsel's request, or if the independent counsel
accepts a referral made by the Attorney General on the
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I have considered the facts underlying the referral request,
as part of my examination of the Independent Counsel's request
for expansion of his jurisdiction as set out above, and herein
have notified this Court of my conclusion that further
investigation is not warranted. This Court therefore lacks

jurisdiction to refer these matters to the Independent Counsel.

28 U.S.C. § 592(b) (1), In re Olson, 818 F.2d 34 (D.C. Cir. 1987);

see discussion, infra.

Even were this matter being considered by this Court outside
the context of my conclusions reached herein, the Court would
lack jurisdiction to refer these tax matters to the Independent
Counsel. The question of whether there existed grounds to
investigate whether Mr. Cisneros committed tax violations that
related to his alleged false statements to the FBI was considered
in the course of the original preliminary investigation of this
matter in 1995. At the time, there was no evidence to suggest
that Mr. Cisneros had committed criminal tax violations in

connection with this matter.?

Attorney General's own initiative, the independent
counsel shall so notify the division of the court.

The Independent Counsel did not consult with the Department of
Justice or request referral of this matter from the Attorney

General.

® peveloping the full facts which might support a conclusion
that a criminal tax investigation is warranted is a task that is
normally entrusted to the IRS. At the time, the Department was
aware that the IRS was ingquiring into Mr. Cisneros' tax
situation. If that inquiry developed sufficient evidence of
potential criminal tax violations, the IRS would refer it to the
Department, at which time, given that Mr. Cisneros was a covered
person, it would be handled as an Independent Counsel matter, and
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Accordingly, I specifically notified this Court that "no
further investigation of this matter is warranted as a criminal
tax matter." As a result, by operation of statute, "the division
of the court shall have no power to appoint an independent
counsel with respect to the matters involved." 28 U.S.C.
§ 592(b)(1)-

As this Court made clear in In re Olson, 818 F.2d 34 (D.C.
Cir. 1987), this express statutory limitation cannot be avoided
simply by treating the matter as "related" and therefore subject
to referral by the Court pursuant to section 594 (e):

To suggest that the division of the court can bring

about this result acting alone, upon the sole request

of the independent counsel, would undercut the plain

intent of § 592(b) (1) and permit the accomplishment by

indirect means of a result that the statute prohibits

being accomplished by direct means. Section 594 (e)

cannot be read to achieve such an unreasonable result.
Id., at 47.

However, the Independent Counsel seeks to evade this
absolute bar by arguing that when the Notification concluded that
"no further investigation of this matter is warranted as a
criminal tax matter," and that there was insufficient evidence to
support a conclusion that any tax laws had been violated "in

connection with" Mr. Cisneros's payments to Ms. Medlar, I was

only referring to what the Independent Counsel has described as

likely referred to the Independent Counsel as an expansion of
jurisdiction. Although it appears that the Independent Counsel
was aware of the pending IRS matter, he has chosen not to wait
for its completion, nor did he consult with the Department
concerning its practices in such a situation. Cf., 28 U.S.C.
§ 594 (f).
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the Medlar-Payment Income; i.e., whether Mr. Cisneros had
committed any federal tax violations involving the gpecific funds
he had paid to Ms. Medlar. The Independent Counsel concedes that
this Court cannot refer the Medlar-Payment Income tax allegations
as related matters.

This argument demands that this Court ignore the plain
meaning of the words used in my Notification. It also would
defeat the very conclusion the Court must reach before it can
refer these matters. In order to support referral of an
investigation concerning the Non-Medlar Payment Income tax
allegations pursuant to section 594 (e), that tax investigation
must be "related to" the current jurisdiction of the Independent
Counsel -- i.e., alleged false statements concerning
Mr. Cisneros's payments to Ms. Medlar. However, the reference in
the Notification to "this matter" clearly meant the allegations
that Mr. Cisneros made false statements concerning his payments
to Ms. Medlar.’ Therefore, any tax violations that "relate to"
the alleged false statements by Mr. Cisneros within the meaning
of section 594(e) by definition involve "this matter" and are "in
connection with" his payments to Ms. Medlar or false statements
concerning those payments. They are thus encompassed by my
Notification.

The Independent Counsel cannot argue that the Non-Medlar

Payment Income "relates to" Mr. Cisneros's alleged false

I stated, "I conclude that no further investigation of
this matter is warranted as a criminal tax matter." Attorney
General's Application at 4.
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statements concerning his payments to Ms. Medlar for purposes of
section 594 (e) but do not "relate to" Mr. Cisneros's false
statements concerning his payments to Ms. Medlar for purposes of
my prior Notification. Therefore, referral of the Non-Medlar
Payment Income tax allegations as related matters by this Court
has been specifically foreclosed by the 1995 Notification.

REFERRAL AS A RELATED MATTER BY THE COURT I8 NOT WARRANTED

Even apart from this jurisdictional bar, referral by this
Court of Non-Medlar Payment Income tax allegations to the
Independent Counsel as a related matter would not be
appropriate.10 Any attempt by the Court to separate Medlar-
Payment Income from Non-Medlar Payment income and to conclude
that the latter is "related" to the Independent Counsel's
jurisdiction is impossible, given the factual context in which
these allegations arise.

First of all, as indicated above, it is not practical to
investigate part of a tax year. Because a criminal tax
investigation is based on an audit and analysis of an entire tax
year, the Independent Counsel's request that this Court carve out

a piece of the tax picture for any given year and refer it to him

¥ In addition, the Department of Justice has not abandoned
and hereby reasserts for the record its view that under the
careful balance of constitutional roles struck under the
Independent Counsel Act, this Court lacks the authority to
unilaterally refer a matter to an independent counsel without the
concurrence of the Attorney General. However, recognizing that
this Court found to the contrary in In re Espy, 80 F.3d 501
(D.C.Ci;., Spec. Div. 1996), the Department will not repeat
herein its statutory and constitutional arguments with respect to
that point.

97



- 20 -
is unworkable. The proposal that this Court divide up
Mr. Cisneros's income for four separate tax years and refer parts
of it to him for tax prosecution would create a tax non seguitur.

Even were his request a hypothetical possibility, the
Independent Counsel concedes that he cannot now distinguish the
Medlar-Payment Income from the Non-Medlar Payment Income with any
clarity. Sealed Application at 7. This alone suggests that even
if my prior Notification could be read as making such a peculiar
and unprecedented distinction, it should not be.!' The court
would be in the position of having no idea what was being
referred to the Independent Counsel and the Independent Counsel
would have no idea what he was authorized to investigate.

In addition, analyzed in isolation and separate from the
Medlar-Payment Income allegations, the matters as to which the
Independent Counsel seeks referral cannot be concluded to be
"demonstrably related to the factual circumstances," Espy, supra
at 507, that underlie the Independent Counsel's current
jurisdiction. The allegedly false income tax forms for two of
the four years referenced by the Independent Counsel were not
filed until after Mr. Cisneros's alleged false statements were
made to the FBI. It is difficult to argue that his false

statements to the FBI about his payments to Ms. Medlar in late

" The Independent Counsel's argument would require that the
Court engage in a hypertechnical semantical analysis of what I
had in mind when I provided this Court with my Notification
concerning tax violation, a clearly inappropriate exercise that
can only lead to awkward and unworkable results. The Court
should decline the Independent Counsel's invitation.
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1992 were intended in any way to hide or disguise future tax
violations unrelated to his payments to her.

Approaching the argument from the other perspective, the
Independent Counsel seeks to argue that the later allegations
concerning taxes relate to the false statements concerning the
payments to Ms. Medlar because "underreporting his income helped
hide the existence and amount of funds that were used in part to
pay Medlar." Application at 14. This argument defies logic; it
would be full disclosure of his income that would tend to defuse
any possible concerns over his payments to Ms. Medlar, because
that would suggest that he had ample income to make the payments;
underreporting would suggest just the opposite. There is no
logical link between a lower income and lower payments to
Ms. Medlar that would support an argument that falsely claiming a
low income would in any way tend to hide false assertions that
the payments were less than they in fact were. 1In any event the
Independent Counsel offers no explanation of how tax evasion in
documents filed with the IRS in 1993 and 1994 tends to hide false
statements made to the FBI in 1992 concerning unrelated payments.

To summarize, this Court lacks the authority to refer the
matters requested by the Independent Counsel to him as related
matters pursuant to section 594(e). It is barred from doing so
both by my findings herein that further investigation is not

warranted, and by my parallel findings in my 1995 Notification to
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the Court. In addition, the referral requested by the
Independent Counsel is impossible, because income tax violations
related to payments to Ms. Medlar cannot be separated from
potential income tax violations related to income that was not
used to make payments to Ms. Medlar.

Recommended Jurisdiction. Pursuant to 28 U.S.C.

§ 593(c) (1), I recommend and request that the Special Division of
the Court expand the Independent Counsel's jurisdiction to permit
investigation of tax year 1992 and determine whether prosecution
of tax violations arising from the income tax returns filed in
that tax year is warranted. 1In this connection, I have appended
hereto a recommended statement of expansion of prosecutorial
jurisdiction for the Independent Counsel.

Disclosure. I request that the Court authorize disclosure
of this filing only to Independent Counsel Barrett and his staff,
pursuant to 28 U.S.C. § 592(e), and to Mr. Cisneros and his
counsel. Although the Independent Counsel's current
investigation is a well publicized matter, these new allegations
are not. 1 have no reason to conclude that the public interest

will be served by disclosure.

Respectfully submitted,

et Reno
torney General of the United States

DATED: —Mf—”i7
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Expanded Statement of Jurisdjction

The Independent Counsel shall continue to enjoy the full
jurisdiction initially conferred upon him as a result of the May
24, 1995, order of the Special Division of the Court. Pursuant
to 28 U.S.C. § 593(c) (1), the Independent Counsel's jurisdiction
shall be expanded to include the following:

The Independent Counsel shall have jurisdiction and
authority to investigate to the maximum extent authorized by
the Independent Counsel Reauthorization Act of 1994 whether Henry
G. Cisneros, former Secretary of the United States Department of
Housing and Urban Development, has committed a violation of any
federal criminal law, other than a Class B or C misdemeanor or
infraction, by underreporting income on his personal income tax
return for tax year 1992 or conspiring with others to do so.

The Independent Counsel shall have jurisdiction and
authority to investigate other allegations or evidence of
violation of any federal criminal law, other than a Class B or
C misdemeanor or infraction, by any individual or entity as
necessary to resclve the matter described above.

The Independent Counsel shall have jurisdiction and
authority to investigate any violation of 28 U.S.C. § 1826,
or any obstruction of the due administration of justice, or any
material false testimony or statement in violation of federal
criminal law, in connection with any investigation of the matters
described above.

The Independent Counsel shall have jurisdiction and
authority to seek indictments and to prosecute any persons or
entities involved in any of the matters described above, who are
reasonably believed to have committed a violation of any federal
criminal law arising out of such matters, including persons or
entities who have engaged in an unlawful conspiracy or who have
aided or abetted any federal offense.

The Independent Counsel shall have all the powers and

authority provide by the Independent Counsel Reauthorization Act
of 1994.
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MAR 27 B97

District Director, South Texas District
Attn: Chief, Cr:minal Investigation Division

Ascistant Chief Counsel (Cr:minal Tax) _

Henry G. Cisneros DECLINATION MEMORANDUM
Washington, D.C. —

The purpose cf this memorandum is to advise you that for
the reasons detailecd below, it has been determined that the
proposed case involving Henry G. Cisnercos does not meet the
Service standards for prosection (guilt beyond reascnable doubt
and reasonable probability of convicticn), and as a consequence
is hereby cdeclined. Be advised that unless we receive formal
notice wizh:n ten days that the Assistant Commissioner

(Criminal Investigation) has decided to protest this

determination, the case will be closed and released for civil

consideration.
Background

The subject case was forwarded to us by your memorandum
dated December 20, 1956, recommending that Cisneros be
prosecuted for violations of 26 U.S.C. § 7206(1) for the
taxable yvears 1991, 19292 and 1993. On January 30 and 31, 1997,
we met with Special Agents Kesha Lange and Dorman Barrows and
Group Manager Sheila Colberson concerning gquestions we had
about the case. On February 12, 1997, a conference was held
with Cisneros’ representatives. Pursuant to our memorandum
dated March 7, 1997, the case was placecd in supplemental status
to accommodate your request for a conference concerming our
preliminary determination in this matter. This conference was
held on March 18, 1957, at which time the case was returned to

active status.

This case originated as a result of information given to
the Federal Bureau of Investigation during its background
investigation to finalize Cisneros' confirmation as Secretary
of HUD. The information pertained to the amounts and fregquency
of payments allegedly made by Cisneros to Linda Medlar.

' Since receipt of this case, we have been informed that

~ienerne hac wepin~arter ~r l.ne
P hrrees hrvees: l

Kk /U GJ 00-00] Ex. 93
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Cisneros was bern cr June 11, 1947, is married and has
three childrer. ages Ol Cisnerocs received his
undergraduate degree from Texas A&M, & mastiers gegree in urban
and renewal plann:nc from Texas A&M, & masters degree in public
administration from Harvarc and a doctcrate degree from George
Washington Univers:ty. As & full time professor at the
University cf Texas at Ear Antonic anc a part time professor at
Trinity Univers: iy, C.eneros taught public administration and
urban affairs. C:sneros was a four term mayor of San Antonio
from April cf 29El1 unt:l June of 15€5. After serving as mayor
of San Antonic, he estakl:cshed five businesses and from June
19@¢ until January 29¢:, served on boards of directors for as
many as 25 companies. Of the businesses Cisneros created,
Cisneros Communilcat:ons began operation in June 1SBS as a
cchedule C socle prepr:etership. The primary source of income
of thie bus:ness resultec from Cisneros’ speechmaking as
arranced by his agent, Royce Carlton, Inc., as well as other
income from radic fFrocrams, director's fees and events not
arranaged by Lis acent. CSpeaking engagements were also arranged
by the office personnel at Cisneros Communications. During the
subject years, Cisneros’' businesses utilized numerous bank
accounts which were, :n essence, maintained by two of his
employees, Sylvia Arce-Garcia and Alfred Ramirez.?

SAF Recommendation

The Spec:a. Agent's keport (SAR) which utilizes the bank
anc spec:f:c :tems methods of proof, concludes that
viclatec § 7206(1) because he failed to report all

rom Cisneros Communications on his returns for 1991,

1863, deducted contributions to a non-qualified
annuity as SEP contributions in 1992 and failed to report
distribucicns from ar IRA as income 1in 19%3. The statute of
limitaticns will bar prosecution of the earliest alleged

cffense after August 24, 1989B.
Discussion

The elements which the government must prove beyond a
reasconable doubt to establish that Cisneros violated § 7206 (1)
are thaz: (1) he subscribed each return that was false as to a
material matter; (2) each return contained a written
declaraticn that it was made under the penalties of perjury;

(2) he did not believe each return tc be true and correct as to
every material matter; anc, (4) he falsely subscribed each
return willfully with the specific intent to violate the law.

Sansone v. United States, 380 U.S. 343 (15€5), Spies v. United
States, 317 U.S. 492z (1543).

geposits
Cisneros
income

4
ie¢ez anc 1°

? John Rosales assumed the duties of Alfred Ramirez when
the latter left Cisneros Communications in September 1992,
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While it appears that the first two elements can be

our major concern with this case turns on willfulness.®

proven, i T : ;
Generally, willfulness 1s defined as a voluntary intentional
violation of a known legal duty. Uni Sta V. ’
429 U.S. 10 (1976), _United tes v. Bishop, 412 U.S. 346

(1973). For criminal tax purposes, the government is required
to prove that the law imposed a duty on a defendant, the
gefendant knew cf the duty and the defendant voluntarily and
intentionally viclated that duty. Cheek v. Unjted Stateg, 489
U.S. 192 (1981). Courts have recognized that a good faith
reliance on others regarding one‘s tax liability, creates an
absence of willfulness necessary to sustain a conviction. 1In
this case, Cisneros seems to have relied significantly on
others as he was travelling regularly and was rarely home as a
result of his effocrts tc make money to cover obligations that
he was behind on such matters as the payment of bills in
general and specifically, Forms 941 payments and payments to
Medlar. As Cisneros was out looking for additional work to
meet his cash flow demand, he entrusted his ocffice management
to a number of employees without realizing they were not
fulfilling has cbligation tc prepare and file complete_and

accurate returns.

Although the recommended case includes proposed specific
items in 192%2 and 1993, the main thrust concerns the
understatement of gross receipts from Cisneros’ speaking
engagements as determ:ned by the bank deposite analysis. The
SAR's theory is that despite statements to the contrary,
Cisneros did not deposit all income into business accounts and
m . . . knowingly and willfully bypassed every accounting
system which had been specifically set up to insure (sic) all
income was deposited, recorded and reported." (SAR p. 50).
The evidence does not support the allegation.

According tc the SAR of the $107,052.66 understatement of
gross receipts computed for 1591, Cisneros failed to deposit
$50,325.32. And of the $111,290.78 understatement of gross
receipts computed for 1952, Cisneros failed to deposit
S£3,190.00. (Parenthetically, 1593 utilizes a specific item
method of proof and determines that Cisneros understated gross
receipts by $3,022.%) It 1s the 1991 and 1992 non-deposited

3 Although we disagree with some of the agent's
computataons and portrayal of understatements, this memorandum
focusses primarily on the willfulness issue.

¢ 1n computing the $3,022 understatement, the SAR
determines that the correct gross receipts are $7,532 and the
reported recelpts are $4,510. The SAR is wrong for both. As
discussed herein, the corrected gross receipts are 51,745 and
the reportec receipts are $4,500.
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receipts that purportedly support the element of willfulness -
for failure tc report income by itself 1is insufficient to
sustain a finéinc of fraud. The failure to deposit those
amounte hacd they not been captured in the accounting system Or
reported would suppcrt a prima facie case. But, as detailed
below, that is not what occurred. To the contrary, as
portrayed 1in Attachment A herein for 1951 all non-deposited
gross receipts were captured in the acccunting system and most
were actually repcrtec on the return. Similarly, as portrayed
in Attachment E here:ir, for 1952 most of the non-deposited
gross receipts were again captured in the accounting system and
actually repcrtec. Adciticnally, a receipt from Harvard
University for §1,000 was erroneously included in the SAR
recommendation for 19282, although it was paid to Cisneros in
1991, & 1952 Fcrm 10°¢ was issued to him and all indications
are that he reported it in 1851. Similarly, receipts from Time
(s2,500), Royce Carlton ($1,080), Indiana Electric ($1,528),
and Univers:ty of Houston ($679) were erroneously included in
the SAR recommendation for 1993 resulting in a determination
that Cisneros’ underreported his gross receipts by $3,012,
although each of those receipts were paid in 1992, included in
1952 Forme 109& anc all indications are that he reported them

in 1952.

The difficulties with willfulness do not end here. The
manner .n whichk the returns were prepared alsc detract from
willfulness. C:sneros’' returns for the subject years were
prepared by Lu:s Hernandez who replaced Rene Gonzalez who, free
of charce, hac provigded accounting services for Cisneros and
prepared his returns for the years 1576 through 1950. Gonzalez
was "free help," whc could not provide the level of day by day
involvement that Cisneros’ expected in his burgeoning business.
easlNNEES VYhen Cisneros hired Hernmandez in early 1992 to !
take over the accounting and prepare all returns starting wit
the 1991 return, he had no reason to believe that Hernandez '
would provide anything by competent service. After all, *
Hernandez is a C.P.A. with advanced degrees in accounting. *
Cisneros certainly had no way to know that Hernandez had been a
numbered :nfcrmant fcr the Internal Revenue Service and, in
fact, at one time alleged that Cisneros had conspired with
another tc defraud the city of San Antonio. It is noteworthy
that at least one special agent was surprised to hear that
Hernandez was working for Cisneros since he believed that
Hernandez harbored a great dislike toward Cisneros. And, while
this fact does not rise to the level of facts present in United
States v. Ncles, No. B9-49 CR(4) (E.D. Mo.), under the Attorney
General's Giglio policy, the fact that the Service is in the
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unique position to know that Hernandez had a grudge against
Cisneros will have tc be turned over to the defense. See

United States V. Giglic, 405 U.S. 105 (19872).

When Hernandez undertook to prepare Cisneros’ 1991 return,
he was provided with a profit and loss statement created from a
Quicken computerized accounting system and Forms 1055 issued

for that year to Cisneros.

). Although Hernandez was told by
Ramirez and cthers that all income was supposed to be
deposited, he concluded that transfers from Cisneros’ accounts
might have been improperly included in income. O,
). Since Arce-Garcia told

Hernandez that Cisneros received no income from sources other
than cities, universities, and Royce Carlton, Inc. Y,

), Hernandez decided to use the sum of the 1991 Forms
1099 plus various other amounts from the Quicken profit and

loss statement for the 1991 tax return. SN -

¥

As noted above, SAR Appendix B-4 lists the specific income
items that were not deposited in each of the subject years.
For 1991, this list consists of seventeen checks totaling
s5p,325.33 from ten different payors. These non-deposited
specific income items were added to the total Cisneros
Communication Geposits to arrive at Mr. Cisneros’
understatement of taxable income. O©Of the seventeen specific
income items that were not deposited, thirteen (totalling
§34,335.33) were reported on 1991 Forms 1099 - thus, each of
these was reported on the return. The four that were not
reported on Forms 1098 and purportedly not reported on the
return were received from three different payors United Way
($4 ,500), Harris Methodist Hospital ($2,000 and $2,000) and
American German Conference ($7,500). These four non-deposited o
items, however, were included in Arce-Gatc¢Ta’s green ledger. and,
did“not bypags the accounting: system-as ‘alleged in the SAR.™""
See Attachment A.

In 1992, Hernandez was much more involved with the day-to-
day record keeping, and was familiar with the input of data
from bank statements, checks and deposit slips into a
Quickbooks system, a commercial bookkeeping package compatible
with Quicken . y . 1n
preparing the 1992 return, Hernandez compared the total bank
deposits to the total 1352 Forms 1095 received and Arce-

Garcia's records. (Y . Hernandez decided to again
report gross receipts as determined from Forms 1099 for sources

of the deEcsiced funds were not identified by Cisneros’ office

107



6

The 1952 non-depositec receipts in SAR Appendix B-4 in the
amount of §53,190.00 are made up of twenty-eight checks from
twenty-one different paycrs, as portrayed in Attachment B.
cimilar te 1991, cf the twenty-eight specific income items that
were not deposited, fourteen totalling $35,932 were reported on
1992 Forms 1095, and reported on the return. The fourteen that
were not repcrtec crn Fcrms 1099, were received Irom twelve
different pavors. Cf these fourteen non-deposited items, seven
were includec ir Arce-Garcia's green ledger. The remaining
seven that are ne:ther reported on Forms 1089 nor included in
the green ledger total 57,508.08 - the amount that can be said
to have bypassec the accounting system, the tax on which is not
particularly sicnificant. 1In addition, as noted above, the
$1,000 paié by Harvarc University as set forth in Appendix B-4
for 195z, in fact, appears on a check dated December 31, 1991,
and 'a 1991 Fcrm 1085, and presumably reported on Cisneros’ 1991

- - -

return alonc with the other 1099 receipts for that year. R
The SAR alsc includes as a criminal item for 1992 the
disallowance of a deduction for payments Cisneros made to his
annuity with Linceln Benefit Life Company which was not a
gualifiec retirement plan. However, in an affidavit dated

February 4,1997, Hernandez takes full responsibility for this
error, thus eliminating any willfulness on Cisneros’ part.

S -
In adcition to taking an improper deduction on Cisneros’
1992 return, Hernandez made other mistakes that are amateurish
and totally inexcusable - thereby raising significant questions
as tc whether he was either incompetent or intentionally
sertting up C:sneros in furtherance of his previous grudge.
Mcre speci:f:ically, Hernandez erroneously claimed as 1992
Schedule A :temi.zed deduction payments Cisneros made that year
for federa. income taxes.

Hernandez alsc prepared Cisneros’ 1593 return from Forms
108¢, Fcrms 1095R, annuity closing statements, discusesions with
brokers ccncerning stock sales and other information provided
by Cisneros. JdNSEESEENENESS® The Fcrms 1099 were used
to determine Schedule C income which Cisneros received from
speaking engagements and from director‘s fees.

As notec above, the SAR determined that in 1993 Cisneros
received $7,532.00 1n speaking fees from six different payors,
and that since he only repcrted $4,500.00, concluded he
understatec his gross receipts by $3,032.00 (See, fn. 4,
supra.). The SAR 1s in error. Of the six specific income
items four were paid to Cisneros by checks dated in 1992,
reported on 1952 Forms 1099, and presumably reported on the
1962 return along with the other 1095 receipts for that year.
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cc while the twc that were not repcrted on Forms 1099
(University of Wisccns:in - S$1,4€%, anc Texas A&M - S$280), all
the SAR definitively proves 1s that Cisneros may have
overstated his cross receipts for that year. See Attachment C.

The SAR also concludes that although Cisneros’ 19953 return
repcrte annuity cistributicns, it failed to report
distribuzacns he received from his Massachusetts Mutual IRA
accoun: . <ANNNEEEmEmSmmmsmes». The difficulty with including
these a€ cr:mina. :tems 15 that one Form 1053 for these
discributicns was ma:led tc Cisneros’ San Antonio address
where he nc lcnger resided and cne was mailed to the unoccupied
Cisneros Communicaticr address. In addition, due to a
Massachusetts Mutual errcr, the amount of the distributions on
one of the Fcrms 1098¢% contained an understatement of $2,836.23.
This error was ackncwiecced by Massachusetts Mutual in a letter
dated Octcber 30, 19296. Sl 1lso of note is the fact
that Hernandez prerarec Cisneros’ Public Financial disclosure
Reports for 1852 anc 1882 and, therefore, he should have known
that since the Massachusetts Mutual account was no longer
included on the 1¢S: Report, there must have been a

distribution.

In short, although the SAR, on its face, establishes that
not all of Cisneros’ income was deposited in the years
invelved, the non-depositing of income does not support the
conclusion that the 1tems either bypassed the accounting
systems or were not repcrted. In sum, the non-depositing of
income was not relevant to how the returns were prepared, and
as such are cf minimal value in proving willfulness. The fact
of the matzer :s that the evidence shows there were ample
reccrds which reflected Cisneros’ income for the subject years
inciuding bank deposits, Forms 1099 and Arce-Garcia's ledgers.
Hernandez chose the Forms 1099 as opposed to deposits, as
Gonzalez had done in prior years, and prepared the returns on
this basis. There 1s no evidence that Cisneros hid the non-
depositing from his staff. 1In fact, as shown on Attachments A
and B, Arce-Garcia captured 5%2,350.00 of these items in the
green ledoer and Ifrequently noted that they represented
payments made by particular institutions directly to Cisneros.
There 1s no evidence that Cisneros directed anyone not to
report income. In fact, a substantial amount of it
(S67,267.33) was reported. See Attachments A and B.
Furthermcre, an argument can be made that if all of the
instituticns which paid Cisneros income during the years in
question had i1ssued Forms 1099 as reqguired by law, all of his
income would have been reported regardless of the fact that all

income was not depositecd. vidence further shows that _
Cisneros was aware that t}ﬁggﬂ-ﬁoﬁfonswﬁf?ﬁfé”?éﬁ:ﬁhfWe
prepared based on Forms 1099 and, thus, it cannot be proven
that he knew that his returns were false in that regard.
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1n sum, all cf Cisneroes’' income fcr 1991 was either
deposited, accountec fcr on Fcrms 1085 or in Arce-Garcia's
green ledger. Ccnsequently, there was no concealment because
211 of the income appearec in one cr more record keeping
systems. 1In 195z, all income, with the excepticn of $7,508.08,
was either deposited, accounted for on Forms 1088 or in Arce-
Garcia's green ledger. Again, but for §$7,508.0E there was no
concealment. In acdcditiorn, Hernandez made glaring errors on the
1992 return, xnclucing the deductinc of the SEF contributions
included ir the SAR as & criminal acjustment, and the deducting
of federal inccme tax payments as itemized deductions. 1In
1993, although all :ncome is not deposited, several of the non-
deposited items are incorrectly attributed to 1953, and when
compared to the $4,500 reported on Cisneros’ Schedule C, there,
may in fact, have been a Schedule C overstatement. 1In regard
to the Massachusetrts Mutual item, the evidence surrounding
Hernandez® knowledge cof this item as well as the incorrect
mailing of the Fcrms 1095 and the error on one Form 1098,
renders this :-tem questicnable for criminal purposes.

In addition tc the matters previously mentioned, what is
most notewcrthy about this case is that rather than be awash
with substant:al funds inconsistent with his reported income as
the SAR wculd suggest he should have been, Cisneros’ financial
well being creatly suffered in the years at issue. His bank
accounts dwindlec anc he had to resort_to cashing in annuities
previously set up tc supplement his public service pensions.

Tape Recordingg

In arnalyzing the evidence the SAR greatly emphasizes the
contents of tape recordings Cisneros’ girlfriend, Linda Medlar,
surreptaitiously made of Cisneros. Use of these tapes are
problematica.l at best, and their evidentiary value is not what
the SAR sucgests. To admit them in evidence, since they were
not reccrded under law enforcement supervision, only Medlar
will be able to authenticate them. It is noted that her
cooperation with the government has been sporadic, periodically
reguiringc that she be immunized. There 1s confusion as to the
whereabouts cf the oricinal tapes. And, pursuant to 1B U.S.C.
§ 2511(d) the admissibility must be determined by state law.

In that regarc, we cannot overlook the many travels of Cisneros
into jurisdictions some of which (e.g Massachusetts) require as
a conditior. precedent to admissibility that both parties
consent to the recording - something that did not occur herein.
See Mass. Annotated Laws, Chap. 272, § 99 D. (1&2).

Moreover, the results from our review of the tapes is

different from the investigating agent. Rather than conclude
they contain evidence of Cisneros’ intent to understate his
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taxes, we are ampressec bv his _ergrements +hat he believed he
' L

was paying his taxes.” Procf that he
believed otherwise 1s lacKing.

Character Evidence

Fur-hermcre, wher ccnsidering the merits of this case, the
fact tha: C.sneros g5 & pcpular figure with many years of high
level puclic service, cannot be overlooked. He will bg able to
parade numerCus c:gnitaries before the court to establish his
high moral character pctentially raising guestions about his
willfulness even without any of the foregoing difficulties.

T:s Vi ations

Fina.ly. we are ccrncerned with the apparent disclosure
violaticns that occurred during the course of this
invest:gation. Numerous 1items were regularly provided to the
Indepenaen: Ccunc:l beycné the express terms of disclosure
orders. Even after admonitions from this office dialogue
continued. Even tnough the most recent (i) Order would now
2l1low rurnover, 1t did not accurately reveal to the court that
the disclcsure of the sought after documents had already taken
place, albeit :mprcperly. These occurrences are both
Gisappointing anc will most likely burden any prosecution with
damac:nc distracticns. Although disclosure viclations should
not lead zc di:smissal cof charges or suppression of evidence,
under the afcrementicned Giglio policy, violaticns by
testifying wiinesses must be revealed. 1In this regard we note
that desp:te Frior statements that only the Disclosure Officer
rurnec rzems over to the Independent Council many of the
-ransmi.ssicns are signed by the case agent.

nclusj
As a result, considering all the evidence as well as all
cf the faccs and circumstances surrounding this case, we cannot
say that the evidence indicates guilt beyond a reascnable doubt
and that znere 1s a reasonable probability of conviction.

® We are cognizant cf the tape wherein Cisneros is heard
tc responc tc whether Hernandez knew cf the payments to Medlar
rhat " . . . he doesn‘t gert invelved with that, he accounts
with the accounts for the money that we put into the system and
the mcney 1 help you with comes before that, comes out before
it gets to him." «GINEE™S When consideraing this statement
in the corntext of the guestion and all the other evidence, we
believe 1ts significance simply goes to the fact that there
were payments tc Medlar and not that the money would not be

repcrred fcr Lax purposes.
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Not withstanding the fcregcing, we considered_tbe_
possibility of fcrwarciny this matter to the ?ax‘D1v151on with
a prosecution reccmmendat;qn predicated upon tak;ng Hernandez,
Arce-Garcia and Alfrec Ramirez befcre the grand jury to
ascertain whether thelr testimony would be different in that
atmospher :
pefore the special agents and one of Cisneros’ attorney. We
concluded <TNREre 1s NC IE€&SOL O believe that the witnesses
will change the.r tesiimony to the extent that it will
establish that C:sneros directed them tc not record income or
to conceal :income from Hernandez. 1In fact, all evidence of ?
income was available to Hermandez to the same extent it was-/
.available to Gonzalez in priur-yearsr~~Byﬂwayﬂof-reatltEMEnﬁ,
virtually all of the unreported-income was either-im Arce-".
‘Garcia‘s g:e:n,le§§er or on Forme 10595 or-in the Quicken 3

program’-; Why all’ e 5_a
estion ypich zests.l %*’LH* %«u : a.person with. . ¢
g?story aﬁEaﬁ informant who Had a grudge against Cisneros. :

Regardless, the Iact
unexplainable but, unfortunately, lack of explanation does not

eguate to guil: beycnc a reasonable doubt.

To summar.ze, we nave concluded that the recommended
offenses cannot be proven beyond a reasonable doubt and that

there is nc reascrnakble probability of conviction. Accordingly,

we decline tc refer this case to the Tax Division, Department
of Justice, for cri:m:nal prosecution and instead, recommend
that the cr:m:na. aspects cf this case be closed.

Unlescs we receive notification within ten working days
from the date of tnic memorandum that the Assistant
Commissioner (Craiminal Investigation) intends to protest this
matter, we wi... proceed to close our files and release this

case for civil daisposition.

- ==

EARRY J. FINKELSTEIN

Attachments
As stated

MFKlotz/BJFinkelstean/pt 3/27/97
CISNEROS.BJF
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Specific Income Items Not Deposited

1983
[SOURCE AMOUNT FORM 1099 _l
RECEIVED
Time Inc. $2,500.00 §2,500.00
Royce Carlton 1,080.00 1,080.00-
Indiana Electiric 1,528.00 1,528.00
University of WI 1,465.00 ]
University of Hcuston® €75.00 €79.00 I
TX A & M 280.00 ]
TOTALS 7,532.00 5,787.00 |

*+ (85,787.00)

dated in 1992 anc repcrted on a 1952 Form 10898S.

Attachment C

Total amount of specific income items that were
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Specific Income Items Not Deposited

1951
[sourcE AMOUNT FORM 1099 | ENTERED IN |
RECEIVED GREEN
LEDGER

Royce Carlicr $5,600.00 $5,600.00

Royce Carl:ior 4,000.00 4,000.00

National Assrn Ind Ins 3,000.00 3,000.00 $3,000.00
Southwestern uUniversity 1,500.00 1,500.00 $1,500.00
Southwesterrn University 425.00 425.00 425.00 h
|Royce Carlton $,425.00 9,425.00 I
"Royce carlten 3,250.00 3,250.00 J
IUniversity of Califecrnia 1,395.00 1,395.00 ]
|Royce carlten 122,23 122.21

Amer Lead Forum/Gulf Chp 500.00 500.00 500.00 I
United Way Houma La 4,500.00 4,500.00
Harris Methodist Hospital 2,000.00 2,000.00
Harris Methocist Hospital 2,000.00 2,000.00
American German Conf. 7,500.00 7,500.00
Federal Rese:rve 1,414 .88 1,414 .88

Rockfeller 3,503.24 3,503.24

Federal Reserve 200.00 200.00 I
TOTAL 50,335.33 34,335.33 21,425.00 I

Attachment A
— —— — — — | ——

CerELd fe.cs —
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Specific Income Items Not Deposited

1992

— —

SOURCE AMODUNT iggg:éggg gz;gﬁED IN
LEDGER

Harvarc ZrnioveIs:iTyV *+ | 51,000.00 §..,000.00
Federal ReseIrve * ' 408.00
CRSS | 1.500.00 >,500.00
{Round Rccxk Champer Zomwm 2,500.00 2.500.00 $2,500.00
Nat’) Asscc Dev EC 3,000.00 3,000.00
rounc Rock Caamber lomm 5B.00 58.00
Cat.zens Chamber CZomm 2,000.00 2,000.00
Ethnic CoaZit:ion 1,500.00 1,500.00
Tarran: County JR Cc__ege 2,000.00 2,000.00 2,000.00 I
Federal Reserve - | so0.00 |
S.B.Hispanic Achievement® 2,000.00 "
{Tax Cenference on Aging * 500.00
Ingel Reacdineg Afsn o * 1,000.00 ;-
Tederal Reserve'&-/ . 100.00
Am Aesn Resp:ratory Care 2.500.00 2,500.00 2.500.00
Ri0 Granade Coqg;;l———_ﬁ;; j 3,000.00
Royce Ca:‘l:r:n:\_r\J 675.00 €75.00 675.00 ﬂ
So Tax Icen ConM™CPL — | 2,500.00 2,500.00 |
Royce Carlten | 7s0.00 750.00 750.00 |
Northern Ind E.ec ABsn | 3.750.00 3,750.00 3,750.00 |

Attachmant B
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Specific Income Items Not Deposited

1852
T R T — —
URCE | AMOUNT PORM 1099 | ENTERED IN
RECEIVED GREEN
LEDGER
vard University *+ (51,000.00 $1,000.00
'ral Reserve * 408.00
1,500.00 1,500.00 |
| Rock Chamber Comm 2,500.00 2,500.00 $2,500.00
Assoc Dev Ed 3,000.00 3,000.00
Rock Chamber Comm 58.00 58.00 |
ns Chamber Comm 2,000.00 2,000.00 l
Ce-lition 1,500.00 1,500.00
"- unty JR College [ 2,000.00 2,000.00 2,000.00
—=5Serve . 500.00 I
anic Achievement® 2,000.00
'rence on Aging * 500.00
ding Assn . 1,000.00
¥ . -
'.serve— . 100.00
spiratory Care 2,500.00 2,500.00 2,500.00
Council . 3,000.004
— iﬁ_
on §75.00 675.00 675.00 |
con 2,500.00 2,500.00 |
. 750.00 750.00 750.00 |
Elec Assn 3,750.00 3,750.00 3,750.00 |}
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CISNEROS TAX RETURNS

TAX YEARS 1989-1993
INFORMATION AVAILABLE TO ACC

FORM 1040

Tax Year

1989

1990

1991

1992

1993

Date Filed

10/11/90

1/21/92

8/20/92

2/15/93

4/14/94

Tax Preparer

Garza/
Gonzalez &
Assoc., CPA

Garza/
Gonzalez &
Assoc., CPA

Luis
Hemandez,
CPA

Luis
Hemandez,
CPA

Luis
Hemandez,
CPA

Wages (Line 7)

$43,216

$62,557

$51,837

$ 50,000

$150,891

Schedule C
Income
(Line 12)

$213,539

$ 225,385

$61,014

$109,195

$ 59,702

Schedule D -
Capital Gain or
(Loss) (Line 13)

50

$0

$0

50

$103,085

Total IRA
Distributions
(Line 16)

52,618

$0

$0

50

$12,896

Total Pensions &
Annuities

(Line 17)

80

50

$ 25,000

50

$ 52,340

Schedule E -
Rents, royalties,
etc. (Line 18)

-$803

- § 364

§2,627

$2,376

$3,936

Less:

Keogh
Retirement Plan
& Self-
Employed

SEP Deduction
(Line 27)

§ 3,546

$3,500

$0

($30,000)

50

Adjusted Gross
Income
(Line 31)

$256,531

$ 285,669

$142,040

$130,471

$382,344

Less:

Itemized
Deductions From
Schedule A - Line
26

(Line 34)

$12,582

$11,070

$25,781

$50,372

$ 10,396

Taxable Income
(Line 37)

$233,949

$ 264,349

$ 105,509

$ 68,599

$371,948

Less:
Total Tax
(Line 53)

569,443

$ 76,888

$30,151

$23,461

$118,386
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Tax Year 1989 1990 1991 1992 1993
Net Disposable $ 164,506 $ 187,461 $ 75,358 $45,138 $ 253,562
Income (Taxable

Income Less

Total Tax)

Less: $11,180 $ 44,500 $73,024.21 $ 67,580 $78,218.45

Payments to
Medlar (Based on

-y

_y

information
available to ACC
by 3/27/97)
Amount Left to $ 153,326 $ 142,961 $2,333.79 -$22,442 $175,343.55
Feed Family (Negative)
Less: $70,769.41 £211,166.65
Non-Medlar (SAR- (SAR -1992
Non-Deductible 1991 HGC Hemandez
Personal Quicken P&L/1&E)
Expenditures P&L)
OR OR
$ 100,358 $ 167,041.88
(SAR- (SAR -
Non- Non-
Hemandez) Hemandez)
Amount Left - 5 68,435.62 - $233,608.65
Over (Negative) (Negative)
(SAR - (SAR -1992
1991 HGC Hernandez
Quicken P&L/I&E)
P&L)
OR OR
- $98,024.21 -$189,483.88
(Negative) (Negative)
(SAR - (SAR -
Non- Non-
Hernandez) Hernandez)
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1993

FORM 1040
REPORTED OMITTED
TAXABLE TAXABLE
INCOME INCOME | SOURCE EVIDENCE IN SAR
371,948.00 ° W1-4 1040 Tax Return p. 2 line 37.
19,786.25 Mass ° SARp. 13911, pp. 35, 36 & 55 discussion of Mass
Mutual Mutual
(annuity | e W22-1, 2, 3, 4 Ins. Agent Ornelas (10/3/96 and
cashed) 10/29/96 interviews)
2/12/93 letter advising taxability and tendering checks,
copies of checks and FedEXx repts.
. W33-2 & 3 copies of Mass Mutual checks endorsed by
Cisneros
L SARP. 35911 -13 & W24-3 pp, 2-3 HGC tape disc.
of tax effect of liquidating annuities with Medlar on
2/6/93
13,745.50 Mass ] “
Mutual
(annuity
cashed)
2,836.23 Mass L] “«n
Mutual
(annuity
cashed)
371,948.00 36,367.98
1040 Taxable 371,948.00
Income
ADD:
Omitted 36,367.98
Income
|
Corrected 408,315.98
Income

123
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CISNEROS TAX RETURNS
TAX YEARS 1988-1993

SCHEDULE A -IT

IZED DEDUCTIONS

Tax Year

1988

1989

1990

1991

1992

1993

Real Estate
Taxes

(Line 6)

$ 763

$1,713

§2,141

$2.141

$794

$2,167

Other Taxes
(Line 7)

§0

$0

$0

§$ 8,229

“See statement”

$ 49,635

0

Total Taxes

(Line 8)

§763

$ 1,713

$2,141

$10,370

$ 50,429

$2,167

Total
Ttemized
Deductions
(Line 26)
[same as
Form 1040,
Line 34]

$ 13,117

$ 12,582

$ 11,070

$25,781

$50,372

$10,396

PROFIT OR

FR

SCHEDULE C

BUSINE

E PROP

TORSH

Tax Year

1988

1989

1990

1991

1992

1993

Gross
Income
(Line S or 7)

$ 210,084

$ 320,203

$ 537,995

$ 456,381

$ 371,085

$4,500

Total
Expenses
(Line 28, 29,
or 30)

$ 43,465

$ 106,664

$£312,610

$395,367

$ 261,890

$2,298

Net Profit
or (Loss)
(Line 29, 30,
or 31)
[same as
Form 1040,
Line 12]

$ 166,619

$ 213,539

$ 225,385

$61,014

$ 109,195

$2,202

124




SUMMARY

Schedule C:  ® 1991 (Quicken P&L): Schedule C is 42% of what spent; Spent 58% more than reported on Schedule C
® 1991 (SAR - Non-Hemandez): Sched. C is 35% of what spent; Spent 65% more than reported on Sched. C
® 1992 (P&L/I&E): Schedule C is 39% of what spent; Spent 61% more than reported on Schedule C
® 1992 (SAR - Non-Hernandez): Sched. C is 47% of what spent; Spent 53% more than reported on Sched. C

Taxable Income: ® 1991 (Quicken P&L): Reported Taxable Income 73% of what spent; Spent 27% more than reported

Taxable income

® 1991 (SAR - Non-Hernandez): Reported Taxable Income 61% of what spent; Spent 39% more than
reported Taxable Income

® 1992 (P&L/I&E): Reported Taxable Income 25% of what spent; Spent 75% more than reported
Taxable Income

® 1992 (SAR - Non-Hemnandez): Reported Taxable Income 29% of what spent; Spent 71% more than
reported Taxable Income

Disposable Income: ® 1991 (Quicken P&L): Expenditures exceeded disposabie income by 48%
® 1991 (SAR - Non-Hemmandez): Expenditures exceeded disposable income by 57%
® 1992 (P&L/1&E): Expenditures exceeded disposable income by 84%
® 1992 (SAR - Non-Hernandez): Expenditures exceeded disposable income by 81%
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Iniemal Revenue Service

memorandum

date: March 31, 1857

to: Chief Inspector
National Off:ice —

from: Chief, Criminal Investigation Division
South Texas District

subject: Possible Improprielies by Assistant Chief Counsel (Criminal Tax)

Re: Henry G. Cisneros

An aaministiratii:ve craminal tax investigation of Henry
C:sneros was .n.T:ated in late 1994 after the media
reported thatl he rad allegedly lied to the FBI during a
background investigation to finalize his confirmation as
Secretary of Housing and Urban Development (HUD). The
allieged false statements were in regard to the amount and
frequency of payments he had made to his former mistress,
Linda Jones Medlar. Medlar was also a political fund
ralser for Henry Cisneros.

The Office of Independent Counsel (0OIC) has conducted
their own nvestigaticn and inquiry into matters related to
Cisernos. OIC independently requested expansion authority
to include possible tax violations from two separate
sources, a three judge panel and Attorney General Janet
Reno. The OQIC request was made on January 28, 1997. They
are currently awaiting the court's order on both reguests.

On December 20, 1996, the Criminal Investigation
Division (CI) forwarded a Special Agent's Report and
related exhibits to District Counsel, Austin, Texas, with a
recommendation that criminal proceedings be instituted
against Cisneros. The criminal investigation disclosed
that Cisneros willfully filed false Federal income tax
returns for the years 199], 1992, and 1993 in violation of
Title 26, U.S.C., Section 7206(1).

After the prosecution case had been forwarded to
District Counsel, several incidents occurred which have
caused CI to be highly concerned about possible
impropriet:es in the office of Assistant Chief Counsel

(Craminal Tax). Specifically, our concerns are: (1) Barry

Finkelsteln 1s reported to have a very “cozy” relationship
- EXHIII}

100001 Ev 04 [ . CP4
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‘ chief Inspector
National Office

with C.sneros' cefense counsel; (2) the case was pulled
srom the fielc with the apparent intent to “kill” it,
regarcdless of the evicence and; (3) 1mpr9pgr‘dlsclcsure5
rave possibly taken place with the Tax Division of the
Department of Justice .n a further attempt TO Stop the case
from being prosecuted. Our observations and a discussion
cf these :tems are presented below:

1. Unprecedented Deviation from the Normal Review Process

The ncrmal review process calls for the CI Chief to
‘forwarc the prosecution case to District Counsel, after
he/she conZurs with the prosecution recommendation. If
~:gtrV e Counsel ccncurs with the recommendation for

crcsecution; Tthey then transmit the case to the Tax
~.:visicn 0f the Depariment of Justice for their review.

cames Macccnalcd, Assistant Distract Counsel, upon
rece.pt of the Cisneros' case assigned District Counsel
Azterney Thomas Fagan in Austin, Texas, to conduct the
.egal review. UTLagan had substantially completed the review
and hac ut:l:zec Revenue Agent SR detailed to
District Counsel, to review the computations and method of
proof. Macconalcd was then contacted by Carl Knectel,
Regional Counsel :n Dallas, and requested to immediately
‘furnish 2 copy of the Special Agent's Report (SAR) to Chief
Counsel's Office :n Washington, DC for their review.

Shortly thereafter, Macdonald notified CI that Chief
Counsel had informed him they did not believe the case
could be prosecuted. Chief Counsel stated there was double
counting of income, errors in the special agents'
computations, 1nappropriate method of proof, and an
inability to establish willfulness on the part of Henry
Cisnercos. They also indicated a grand jury should have
been utilized to tie down the witnesses. Chief Counsel's
Office raised these concerns after only reading the SAR.
Their determination had been made without any review of the
exhibits, witness statements or analysis of the special
agents' schedules.

Sometime on or before January 15, 1997, District Counsel

s informed by Chief Counsel's Office that the case was to
be transferred to the National Office. District Counsel
was told this was necessary due to the sensitive nature of
the case, which required a "centralized review."™ District
Counsel was cdirected to cease their review, box up the
exhibits and the report and mail it to Chief Counsel.
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+ am not aware cf any other criminal tax cases that have
been pulled from experienced District Counsel attorneys to
be reviewed in Washington. It should be noted that
District Counsel, based upon thelir review of the evidence
and involvement in the case as 1t was belng investigated,
was supportive of the prosecution recommendation.

2. hnpocarent Fa:lure to Consider Facts and Evidence

-ne dec:sion to decline this case seems to have been
mace regardless of the evidence and facts. At the very
peginning of the process, Barry Finkelstein, having only
read the SAR, had also contacted National Office CI
cf%:cials incdicating the case could not be prosecuted due
o the wrong method of proof being utilized, errors in
scmputations and lack of evidence.

= 1s hicnhly guestionable and baffling as to why Chief
Counsel's Office decided to extract a "sensitive”™ case from
an experienced District Counsel, and assign the legal
review TO Two attorneys (Martin Klotz and Martin Needles)

who 00 ROt review cr:minal tax cases on a regular basais.

Martin Klotz informed the CI Group Manager and Special
Agents that he did not have any accounting background and
was relying on Martin Needles to conduct the financial
analysis. Klotz further explained Chief Counsel recently
hired Needles, and the Cisneros' case was his first case to
review. Based upon the discussions the group manager and
the special agents had with Klotz and Needles regarding
methods of proof, it was apparent that neither attorney
understoocd or had previous exposure with the bank deposits
method of proof. It was also apparent that they had
received thelr direction to kill this case from Barry
Finkelstein at the ocutset.

Barry Finkelstein was never present during any of the
meetings held to discuss the evidence. However, Martin
Klotz constantly referred to "Barry this" and "Barry that."
It 1s our concern that the Office of Assistant Chief
Counsel (Criminal Tax), and Barry Finkelstein in
particular, has not based the decision to decline this case
on the facts and evidence.

In an effort to address the concerns and questions
raised by Chief Counsel, Cl flew the group manager and two
case agents to Washington. On January 28, 1997,  these
three i1ndividuals met with Klotz and Needles. The manager
and two special agents walked through the entire SAR and
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evidence with Klotz and Needles. Klotz and Needles
sndicated to CI that all of their guestions had been
answered to their complete satisfaction, and they saw no
errors in the computations Or Serious flaws in the case.
However, after the,r subseguant discussion with Finkelstein
on the morning oi;iiagiizﬁsz 1593—they reverted back to
their original pesiticr chat The case could not be
prosecuted. HKlot: sncdicated Finkelstein did net want to
meet with the agents and that Finkelstein was the "deciding
factor” regarcdless of what Klotz might think. Klotz then
qjok:ngly commentec that he needed the job because his boys
were an college. This comment has been interpreted to mean
that Klotz has been directed by his superior and is fearful
for his pes.tion.

Cr:minal Investigalion requestec, at the very least, to
~ave the case returned for supplemental work to address any
* zzncerns Chief Counsel might have. Finkelstein refused to
return the case.

There were a2 number of additional telephone discussions
between Chief Counsel’s Office and the investigating agents
and group manager during the following weeks. The general
purpose of these conversations was to answer questions and
cencerns raised by Counsel. In addition, a conference was
held with defense counsel on February 12, 1997, wherein
they presented to Chief Counsel their version of the events
and thelr reasons why the government should not go forward
with prosecuticn in this matter. CI did not receive a copy
of this conference memo until March 7, 1997. A review of
the conference memo disclosed that the defense submitted "a
story” to Chief Counsel, which was an unfactual and
unfounded version of the events. Chief Counsel immediately
and wholeheartedly accepted the defense counsel view as the
factual basis for declining this prosecution. They
sumzarized their views in their memorandum dated March 7,
1997, and outlined their concerns with the case. This
memorandum parrots the defense version and is replete with
misstatexents and false characterizations of the evidence
and testimony.

In a final attempt to deal with the issues raised by
Chief Counsel, the Cl chief, group manager and one of the
assigned special agents flew to Washington, DC. The
Director of Investigations from Dallas joined them there
for another meeting with Counsel. It should be noted that
the original arrangement for this meeting was fog Martin
Klotz to fly to ARustin. However, Finkelstein insisted that
we "come O them” and thus forced four travelers to incur
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airfare costs anc per ciem, instead of just one.

In this meet:ng which took place on(March 18, 1997,
Criminal Investication pointed cut to krbt&—tﬁapﬂiédles
every piece of evidence that rebutted the defense counsels’
presentation cf the "facts" and the points raised in the
Counsel memcrancux cf March 7. This meeling was tO no
avail since Ccunse. cfficially declined the case :rn their
memorandum catec March 27, 1887. Their declination 1s
nothing more than an enhanced version of the March 7'°
memorancum anc a regurgitation of the defense
character:.zati:cn cf the facts. They clearly cid not
consider the pcints ra:sed during the meeting of March 18.

In summary, Ch:ef Counsel's Office has consistently
‘a:lec to rely upocn the evidence showing Cisneros' guilt.
~he evidence shows C:sneros was i1nvolved in his tax
affa:rs, and know.ngly concealed substant:ial income in each
of three vears frcm h:s CPAs and the Internal Revenue

Service.

3. Chief Counsel's Relationship with Defense Counsel

It has been reported that Barry Finkelstein has a cozy
and/or close relat:onship with defense attorneys Cono
Namarato and Chac Muller. Both of these individuals have
been reta.ned by Ci:sneros to represent him in the matters
at hand. This relationship apparently has existed for a
number of years and perhaps dates back to the time that
Namarato and Muller were employed by the Tax Division.

Throughout their involvement in this process, Chief
Counsel has wholeheartedly accepted and endorsed the
defense version of events. As mentioned previously, the
“story” which has been created, quickly falls apart when
compared to the facts, testimony and evidence gathered
during the investigation. 1In addition, when they write
about and discuss the case, Chief Counsel exaggerates and
misstates events to bolster the position they have taken.
Their discussion of the case mirrors the position put forth
by Cisneros’ defense attorneys. It is not objective and
unbiased. Examples of this conduct abound and include the
complete discounting of the evidentiary value of the
recorded conversations between Cisneros and Medlar and the
insistence that Ciscernos was completely unaware of office
activities and the manner i1n which income was recorded.

On January 8, 1997, Group Manager Sheila Colbénson was
contacted by Chad Muller, one of Cisneros' defense
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attorneys. Muller requested a Chief's conferen:e‘and _
indicated the agents had promised him an opportunity prior
to forwarding the case to District Counsel {which_was
untrue). Muller :indicated he had contacted District
Counsel, and they did not have a problem with a District
conference. It was explained to Muller the case had
already been forwarded, and no ccnference would be held by
Cripinal Invest:gation at the District level. However, he
could request a conference with District Counsel.

Sometime on or before January 15, 1997, District Counsel
receivecd notif:cation to forward the complete SAR and
exhibits to Assistant Chief Counsel. On January 21, 1997,
Technical Ass:stant Martin Klot:z informed the District of
their concerns about the case. He also revealed Barry
r:nkelstein hacd agreed to a conference with defense counsel
over a week earlier, and the conference had been scheduled
¢or February 12, 1997. Therefore, it appears that
Tinkelstein had already agreed to and scheduled a
conference with defense counsel prior to "taking"” the case
from District Counsel.

knother example of defense counsel's reliance on
Finkelstein, 1s when the defense counsel made an oral and
written request for the CPA's workpapers in order to
prepare for the Chief Counsel conference. The District
denied this request. The defense attorney’s (Chad Muller)
response was words to the effect " I'll just get those
records from Chief Counsel then®". Defense counsel sounded
absolutely confident and assured that he would receive the
documents and total cooperation from Chief Counsel's
Office.

4&. Chief Counsel's Disclosures to DOJ, Tax Division

In the meeting on March 18, 1997, Klotz explained to the
Criminal Investigation Division that Stan Krysa, Department
of Justice, Tax Division, had forwarded OIC's request to
the Department of Justice for expansion of his
investigation to include tax matters to Finkelstein. Krysa
asked Finkelstein to review the request and give his
opinion. Klot:z stated Finkelstein opened the package and
saw that it was grand jury material, he immediately closed
the package and informed Krysa that he could not disclose
anything related to a potential tax case, nor could he
review the grand jury material.

However, District Counsel, Austin, Texas, recéntly
informed Criminal Investigation Division that Stan Krysa,
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Department of Justice, Tax Division, had asked District
Counsel about the case involving the "secretary”. Krysa
stated he believed the case was not prosecutable. Krysa
indicated he had meet with Cisneros' defense counsel and
the Public Integrity Section of the Department of Justice
on February 12, 1997. The purpose of that meeting was to
discuss the 0ffice of Independent Counsel's request to

f Attorney General Janet Reno for expanded authority in 1its

/ investigaticn cf Henry Cisneros.

Krysa also :ncicated CID was "dragging its feet" in
responding to Chief Counsel's conference memorandum so that
OIC could take jurisdiction. When Krysa was asked who told
Eim that, he saic he couldn't remember.

0IC :nformed Special Agent lLange of Attorney General
Reno's :nit:al written response to OIC's expansion request.
The language used :n Reno's response mirrors the language
Tinkelstein has given to CID for declining the case.

It 1s Distract Counsel's opinion that Krysa seemed to
have "inside” knowledge from Assistant Chief Counsel
(Craminal Tax) about the review of the case. It also
appears that the possible disclosure by Chief Counsel, of
their intentions to decline the case, has potentially
influenced Reno's decision. Her decision should have been
made independently and without knowledge of any tax
investigation.

In conclusion, we raise these issues for your
consideration because we have serious concerns about the
propriety of the actions that have taken place in the
review of this case. We are not privy to nor do we wish to
speculate about personal or political motivations for the
conduct that we have witnessed. The Criminal Investigation
Division will protest the declination of the case.

However, we strongly feel that the conduct of Assistant
Chief Counsel (Craiminal Tax) which preceded this
declination needs to be examined.

We are elevating our concerns with full appreciation of

the gra of this situation. Please feel free to call me
at if you have questions or need additional

information. Members of your staff may call Group Manager
Sheila Colbenson at @

ohn J. Filan
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I' date:
10:
<rom:

sub-ect:

internal Revenue Service / / O

memorandum

April 25, 1987
Assistant Commissioner (Criminel Investigatiom) g
Netional Oflice

Chief, Lriminal Investiigation Divisioné
Sputh Texas Distract

PROTEST OF NECLINATICN MEMIRANDUM

KENRY G. C-SNEROS

We are protesting the declination memorandum issued by
Accrerant Thief Czunsel (Criminal Tax) omn March 27, 1997, for
=he épbove-namec case. This document provides the basis for. our
protes: end edcdresses the uaeny eiiuneous conclusicns and
misrepresentaticns cade -n their analysis. Thess errors begin
with the very f:rst sentence of their background ciscussion and
contirue throughcou: their memorandum.’ Assistant Chief Counsel
(Criminal Tax) even misstates the origin of the =zase.?

DISCUSSION

When one removes the scokescreen created by defense counsel for
a Ligh profile 1ndividual, this turns out to be a very sinmple
case. That is., 2 smart, well educated and zncraxzfnnl man
subverts the established recordkeeping system and diverts
roccipte for hio pcroonol benefit. 1In their discussion of the
case, Assistant Chief Counsel (Criminal Tax) (hereinafter ACC)
ralses TwWO Dasic lssues: Wlllfulness and the Computation of
zhe Criminal Omission of Income. Their major concerrn is
whether it can be proven that CISNEROS’ actions were willful
and they armarr that willfuiness cannot be proven. !

g

! pssistant Chief Counsel asserts that the case was forwarded
for their review on 12/20/9%6. CID actually forwarded the
case to District Counsel in Austin on thia date. Assistant
Chlel Covunsel later took the case from them during the weesk
of 1/13/97.

! Counsel states that the IRS-CID investigation originated from
infarmarinn pravided to the FBI during CISNEROS’ background

check In 1593. The IRS-CID administrative investigation was
ectually initieted afte: wedia lepuils ebuut e Civil lawsull

reporting CISNIROS made payments to his mistress, Medlar.

GJ 00-001 Ex. 110
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b T
an excelient def:nitiom af willfulness camc out of the¥Spies
case.’” It incizatec trat an afIii~—uative willful attempt nmay be
‘rferred frcm ccncuct Suih a> heeping two sets oI books,
ccncealment cf assets, covering up sources of income, handling .
cf cne’s &f%a:cs tc 2veid makinc the records usual in
~vansaczicns of the x:nd, and any conduct., Tha likely eZfect of
which would be to c:slead or to conceal. The facts and
evicence That near Zirectly cn the proof of CICNEROS’ knowledge

ind wirllfulress are presented below:

CISNEROE’ Krowledge and Willfulness:

ACC's menorancd.o. essentially =zates That Cisneros was ignorant

=f what went cn -n h:s cff:ce and he entrusted his office
nanagexent %0 emplovecd without realiring they welwe uacl
f1:.24211ng his cbl:gation t> prepare and file complete and
eL-uleir Zeturns. The Tacts 1n this case show just the

cppcs.te.

-ne -sz0er cthoulcd f:rst refar tn the Special RAgent’s Report
'SAR), FP. 7 = 12 for TISNEROS’ complete business history and
work exper:cncc. This cleerly cemonstrates his kKuuwledye and
. uncerstencing cf Zinencial matters, detailed planning, and ‘
r1lity TC TENege Eany Frojects a: one time (Attachment 1).

| oG

The following ere highlights of the evidence, which exhibit
CISNEROS’ krnwlerdne nf his finencial matters and directien
g:ven to his employees (adcitional points are noted in _ P,
Atteackment 1, ZAR, P. 12).

1. Wnen CIENEROS cpened his private office ir June 1989,

~he and Rene Gonzaleix, CPA, worked together to.sstablish
sound off:ce procedures. The most important procedure
was to ceposit all income (ENEEEN. Conzoles
st2ted there was no guestion everyone in the CISNERDS
Couswuntlcations office knew income checks needed to be
deposited _ Under those procedures,
Gonzalez was able to ccmpare the details of the sources
of income l:sted on tha dapn=it slips te the Forms 1089

2s a double check to ensure income on the Forms 1099
w3t oll depesited. 7)

’ ' spjes v. United Stazes, 217 U.S. 492 (1543).
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2.

Whner CIENLFOS later retzined luis Hernmandez as his CFh,
CISNIRCS tolé Hornender, in June 1832, all ewplouyces
knew al. :nccre was -ec "red to be cepcsited in the
bank BCCOURTS 16N craer Icr the income to be recorded
for tax purpcses witheiashsssanstendeshf eI
RN

~*CNIRCS rac periodic cornversations and written
ce=municat:cnas willi Helllendez to keep Ebreast of the

firpncial status EEEETEEEENSNEAEEEEEAS

The
secl:naticn meccrancun asserted CISNEROS reliecd an
others vh:le he was traveling and away from home.
Eowever, -he evicdence shows, C-SNEROS was active 1n tho
Je..y <.:.2nzlal matlers oI his business:

2. CISNERCS ci-ected his exployees, specif;cally
Ram:rez, Arce-GaRrcia,

e ———
Reszles, TO mAke cCBsh withcdrawals m

"

E. CiSNLrUS wWes i1n conirol to the point of directing
hr-e-Garc:a on which business bank account she

should deposit the income checks to GGG

SNERCS cirected Arce-Garcia and Rawiitwz Lu
thdraw cash from the bank or cash income checks

4
© make ceposits to Medlar’s atcount WD

(4]

-
-
W
-
[

d. CISNEROS directed Ramirez on whether Ramirez should
withcraw cash, take “less cash” on a deposit, or
use an income check to make deposits to Medlar’s

accounts ik

€. Any dcciosiono required to run the office were made

by CISNEROS

f£. CISNELROS was so involved in the Communication’s
business financial matters he had weekly income
prrjersinne and controlled which bills were paid:
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I

[ fal

T

€ Lsec krce-Cerc.e’'s creen ledgers tc
‘vture -nccecme frcm speeches. Arce-
Crcv.dec tnenm 1c JISNERCE whenever he

LY
-— e

.z —
2 Xn - e
YEZ W02 RNET

were €% ncw the ainternal office
frcm :ts -rncection in June 19B9

P R = < T esponsible for

T.LEILNC LnE ChLecCk recisier intc the Quicken

Frcerem i 129C, _p cvided CISNEROS a
ccpy cf eech week’s check recister

TET.EETTICNE Cn €ech MzncZey fcr his review

(4, Weer jp-c< responsible for the check
(el

recister 1in 1221, che prcvicded a report to
TIZNIRZE eech week cf the expected income and
z...5 cue. CISENECRCS tclc ey Wwhich bills

¢ rey NN C:SNEROS complained

! mcreys due in were not received timely

(E* Wner. hceeles wes responsible for the check
rec:ster in the last quarter of 1992, he
z:cv.ced CISNERCS repcrtics cf kills due pllllilp

C.SNEFRCE directec Reszlies recarding which
\

R2S tcifd the investicet:nc acents he was "always
very cereful tc review his tax reccrc=" N

¢ he was "met:cuious, scrupulous and
}

oy sl by o ey R :r. mekling sure everything was reported

TIENEZRCE exh:fb:t1ec & wcrking knowledoe of the
Z:fference Zetweern grcss end net inccme for tax
purpcses when he stated, in 1290, he would have to make
st Zeast S€5(000) to $80(000) pefore taxes to net the
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$48(000) he paid to Medlar JEEEEEEEERENEN-
S S

7. CISNEROS paid a total of $111,588 to his wife (MARY
ALICE), Lincoln Benefit, and school tuition in 1981
when he only reported $105,509 in taxable income. He
paid an additional $73,024 to Medlar in 1991.
CISNEROS’ reported taxable income would not have
coverec his personal expenditures, even before
considering the payments to Medlar (Appendix B-1:
Attachment 2; D

Assistant Commissioner (Criminal Investigation)
National Office

§. CISNERCS paid a total of $88,520 to his wife (MARY
ALICE) and for school tuition in 1992 when he only
reported a taxable income of $68,599. 1In addition, he
paid $67,580 to Medlar. The reported taxable income
cd:d no:t cover CISNEROS' personal expenditures before
considering the payments to Medlar (Attachment 3;
Appendix B-1; D

9., Anna Maria Ornelas, CISNEROS’ insurance agent from May
1991 through 1993, explained the tax effect of
CISNEROS' contributions to his annuities, retirement
accounts, and distributions from the accounts, to

CISNEROS
Gl .  CISNEROS had a very thorough

understanding of his policies and did not reguire a
Form 1099 to determine the taxable nature of
distributions (NN Crnclas sent CISNEROS
a memo with the distribution checks from his annuities
indicating the taxable nature of the distributions in

1993 (A

10. CISNEROS wired money to Medlar in increments under
$10,000 and stated a larger amount would set off alarms
because of the drug laws, and he was sure it (cashing
in annuities) would be a big tax problem for him (D

11. CISNEROS stated his payments to Medlar "...get to you
(Medlar) before they get to the system," and the
accountant, Hernandez, would not know
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“he “Systemn”:

The ACC’s cffice hzs 2ssertec all recorcs were availaktle to the
pcccuntents, eud Lherefore, Lo wi_lIulness can be atiributed to

CISNEROS beczuse ne was relying on the zccountants anc his
sffice sta?f. This 15 clearly erzcnecus. The folliowing
discussion presents the farts regarding the offic:c csyctiem of

keeping reccrcs.

The primary sovrce c¢I :ncome for CISNEROS Communicaticns was
‘ron cpeechés ICI nLTerous organizations

CISHEROS 2lso received lncome srom director’s

‘ees and rravel -einbursenents WA ———

o The orcanizations were required to pay
~mif the fee uUp Z:uu. end the remalning hall aIter the speech

Ls ciscussec sczove, 1t was well known since the June 1989
opening cf ris private office, by CISNEROS and all the
emplcyees trhat 3ll _ncom:z wao to be deposited.

Ar.e-Gazula kept track of future speeches DY noting them in her

green ledger on the iaie of iil iiiih the speech was to be
performed

The paymants vaceived were noted by the

name of the organization on the page of the month the speech
wag to bc pcrformed in, not in the month the payment was

received

A compawiann nf The green ledgers and the bank deposit source
itenrs reveals that :n a particular month of the green ledger,
the list of speeches and incevwe dues not tie to the bank
deposits. The names of the organizstions in the ledger often
cifler from the names of the organizations in the source items.
The notations in the green ledger do not tie to the dates tha

source items were deposited —

Arce-Garcia seid she provided copies of her ledgers to the CPAs

fue L Lax returns . 32ut,
- the accountant who performed the work on the CISNEROS
b ith Gecnzalez, said there was no information, other than
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+he bank accounts, clven to icentify incividual inccze :tems

Herrandcz cictec re cic nBoT -eceive Arce-GarcCia’s -ecqgers for
USe :n Freparing tne tzx returns VNSNS .  Avce-
Garc.a, whern esxkec zca:in, statec she gave the lecgers to
Ram:re: at *he e~c cf the vezr. fhe would alsm give the

lecgers 1C CIENTRCS 10 Use for income prclectiorns ﬁ

CISNEFRC2 e=2ked He:znancez 0 help Tigure out his cash flow /SN
Arce-Garcia stated
€-r Lo provicing Hernandez the coples of the
L3 . The cash
ancez Z1d see inc:cated more than enough

mcninly Imccme Te ccver the month.y expendituies lisled by.

ZISNZR(CS anc rfemirez

-

Fe:m.'cez £X cted scnethling was wrong because there was a
cfference 1n The ‘rrmma in the bank accounts and the income
rc-ecticns JNEE® vhen Hernandez asked Arce-Garcisa

t‘ CxF4iclin her zystem c©f traecking the :ecelvables, she showed

L.im her jreen edoers. Hernandez could not reccncile the green

lecgers o tne bank accourts JNEEGG

It tust be ncted, Gonzalez and Hernandez never had the deposit
sourre items to assist them in ever beginning a ccmpariocon to
the green lecgers. Hernande: told Arce-Garcia her green
ledgers were nct sdeguele, eud Lhw corld not determine the
:ncone Ircx her lecgers, nor could he tie bank cepcsits back to

the green lecsers g

-

Hernance:z sskec Arce-Garcia eix times, Irom May 1552 through
Septenber 1992, to idecntify cources of income on the depoaits
JdIS—y¥ . Hernancez provided Arce-Garcis two differsnt
ivrmats 10 uUse SO cdeposits would be 10entillec ana the green
ledgers would tie to deposits

theze we$S RC ZE&T
:nccme sIrcheciic
prchecticns Herrn

Hercandezr told Arce-Garcia, if
inctome was Iecelved in the amnunts shown on her ledgers, there

snoulc not be & rroblem payirng the bills _

Hernance: had no success :n getting hArce-Garcia to identify the
scurce cI lncome cn the deposit siips. He discussed the
problem with CISNEROS, but CISNEROS brushed him off and told
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him just to work 1t out with Arce-Garcia. Hernandez was
frustrated by the lack of cooperaticn in getting the deposits
identified.

Hernandez did not know CISNEROS was making payments to Medlar
. /rce-Garcia stated CISNEROS never instructed
the employees to follow any of the suggestions made by Gonzalez
or Hernandez, though CISNEROS had stated he wanted to make the

system of records better for tax purposes (ENESSENEGE
T

Tax Return Preparation 1991:

Rene Gonzale:z maintained the books and records through 1991 and
prepared CISNEROS’ personal tax returns for the years 1976
through 1990 WSS $Cconzalez did not charge
CISNERQOS for the accountlng services or tax return
preparations. However, Gonzalez did charge for the services he
provided to CISNEROS Asset Management Co., owned primarily by
CISNEROS and two others

The ACC’s office has implied
Gonzalez 1s not a good witness or return preparer because he
was "free help". The undisputed fact is that Gonzales
establishezs a workable system to record and report CISNEROS'
income based on the bank deposits.

Luis Hernandez maintained CISNEROS' books and records for 1992
to the present and also prepared CISNEROS’ personal tax returns

for 1991 through 1993 | —

The 1income for tax purposes, for 19892 and 1990, was calculated
based cn the bank deposits b an accountant working

for Gonzale:z _ Gonzalez’ workpapers indicate
— asked for the information to identify any deposits not

previously 1dent:f:ed and asked for the remaining bank account

informatior tc finish the 1991 financial statements.

CISNEROS did not inform Gonzalez’ firm that all income was not

deposited EINNENNENEEEEESLenEeaEENNER. If an income

check was not deposited, there was no wa onzalez or

— to 1nclude 1%t 1 i1ncome

Gonzalez (NN rclied on the fact CISNEROS and his office
employees all knew 1ncome needed tc be deposited into the
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Genzz.ez con'F ~ave Frepared am sccuriic reiuvra for CISKERCS fuu
<he year 5351, - CISNIROS had previcec the inZormation he was
--xed for =YY E-nk cepos:ts nac elreacdy bes=n 1centilied
to Genza.ez anc the financial statements could have been

cczr.etec cnce tne reguested recsrds from CISNIROS were received
cy Genzalez fer [FE.

Trszeac, CZISENIRCS anc Remirez provided Hermandez witl a one
_eut Qu:cken Frcfit anc .css tcrz and Ferms 1085 for the 1991

-=~ccme &nLC expense .nlcrrmation — ]
~-e werkpapers f:rcm Gorzale: were not celivered until August
-1 - Ir, zhe neant:me, CI3NEROS tuld Hesnaudez the

1ce] reccres f-cs Gonzélez were inccmplete and Hernarndez could

ret use ther NN

TISNERCS anc Ram.rez told Hernancez what made up the income and
evperse CRIeGCTies cn the cne page Quicken sheet

. Hernendez understood the inacome
reperted on the Quithen shest was inaccurete because CISNEROY
and Rermirer tcld Hernercez transfers from CISNEROS® accounts
were :rmproperly -ncluded in incoxe and, as a result, income was
cverstated cn the Quicken sheet — Hernandez
vtilized the cnly other informaticn given to him by CISNEROS,
the Fcrms 1CSP plus certain income catcgericc for the 15951 tex
TeTUrE

"“Iﬂ"m'-#

~ue to ZISNEROS tot provicding complete records, for 1991, and
r.ot havirng The benk stetements available for 1591, Hernande:z
wal B.22 unable to recngniza thar tawxable income was not always
cepos:ted es CISNEROS had teld hiz (I S-. Hernande:z
caccusoed the 1991 return with CISNLRO3 and told CISNEROS le

wanted to go back through sany and all available records for
1991 to mAaXke Sure :t was accurate. CISNEROS told him not te do

-
-

In summary, for 18Q9], Hernandez did not have the 1991 bank
statezents ava:lable to nim. Ee cid not have any backup
cocuxzenteticn for the 125] Quickeu slelewent. He dld pot have
Arce-Garcia's creen ledgers to use for 1591, and he had already
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(

“eterc-.ned, :n hls Gz werk, the ledgers could not pe
reccncilec -r rh- or-at:zor he was civen., Ee:nandez was
siver. Fcrms 10 €9, a cne rage Quirven staterment, and told he
=culd not use the p:.ul aCSCURIENT’S WCIKkoeéperIs Cecause they
WJere incomxpiele.

irnd

=~ x Rsturr. Preparat:cn 1592:

~he A=C's c?2f:ce 2zzert> Tcr=s 1089 wese 23€ed TO prepiare Tne

1EG2 return. -his :f .ncorrect. The 1992 return was prepared

Ly Berr.ance: Ufing cnly the bank deposits ﬂ
No ;:we c ral housencld or joint bank aconunte fram

Westc:ce Eank cr ZTity Implicyees Federal Tredit Union vere
‘nc.uced - Hernance?’ analys:is because CISNEROS told llernendez-
-hese zcceunts were cnly used by MARY ALICE JINGNG.

Eowcver, CZIENZNRCS c:d depusil inccme lTems InToO Those accounts

~he depcsit slips were not icentilied with the <nurce of the
depos:Ts, SC Hernznoe: treated 2ll unidentified deposits as
inceme fer the year ‘.992~. As was already
s:scucsced ebcve, Hernendez orly used Arce-Garcia’s green
lecdgers in l..> el.ecpt 10 flnd out why there was a difference
retween the bank ceposi.ts and the cash flow income preovections.

c:nce He-nacdez cculd not get Arce-Garria, Ramirez, and
CIENERCS, tc identifly the source of the income on the bank
ceposits cr chsnge thc woy the green ledgers were nuted, le
relied on CISNEROS'’ statement that all income was deposited.
Yernancel hed no -eason to ODelleve it weas not true é

The Forma 1099, frr 1882, could not be :individually compored to
the bank deposits since the depcsits were pot identified G

w. Therefore,
Hernance:z comparec the total of the Forms 1099 to the total

cron the Denk cepcsits for the year and used the larger figure
Zor incope which was the bank deposits for the year

! income was not deposited, Hernandez would not know unless
CI3NERCS, Ramilee, Ui Arce-Gercila informed him

}). Eernandez stated no cne ever told him
that any -nccne checks were pbeing cashed and/or not deposited
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~he itemized Categcry Tepnrt Zor 1992 gencrsted by llernandez’
Quickbecoks nfcrmaticr revea.ed There weIe NO deposits after
‘cs/5/52 GEP’. :e vncersle.ement Of Income ICI The last
quarter of 1882 was rct accressed :n tne ACC’'s ceclination
mexcrandum (ATttacznoment I).

~ISNLRCS tc.c Kernence:, 2pproximately September 1552, there
weuld ke nn mave Inccme after the firat pert of Octoleir 1992,
be-euse C-ZENLRCS was heav:ily :nvolved in President C.inton's
ce=pe:cn JHNSEMNNES, . :rervance:z askec for the bank
c-atements for tne last guarter of 1992, but he did not receive
cnec SN, :nc Subfxhibit 4). Therefore,

verrance? wtck CISNERCS’ wcrc that rhere vas no income in the

last quarter ¢? 1992 PN -

~YSNERCE expla:nec the rmakeup of hls annultles to Hernande:

_.SNLKDS teold Hernendez the contributions to
limccin Eenefit were fcr 2 SEP retirement rvlan. As a result,
Yerrance:z cZecuciec payments from CISNEROS as a Se_f-Employment
Fian (Attachmernt €:

=-x Return Preparat:ion 1552:

CISNLRUs civestea nirself of his assets and ownership in
corporaticns during 1993 as a -esult of his eppcintment as
Secretery of HUD

Hernance: used the Forms 1098, Forms 1095R, annuity closing,
stetements, Ziscussivus wilh the broker on stock sales, and
‘nfcrmation proviced by CISNEROS regarding distributions, te
repare the 1993 tax returns with regard to assets sold Y
Hernandar. nNaad the Forms
1099 provided by CISNEROS to determine Schedule C income from
director’s fees and speaking fceo for 1993 JSIIEINGNGED) .
CISNEROS cdid not provide the bank statements for any account to
Fwi:liaudez [Or the 1993 returnm.

Corrected Taxable lnooma:

:n this section, 1t 1s necessary to point out the false
prceunptiond used by the ACC tu aisiive al an incorrect premise
regarcing what mekes up the case sgainst CISNERCS (Attachment
£, Pg. 12). Jc exp:ein the significance of the differencs
berween RCC’s focus and the reality of what haprened, it is
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imperazive tC have a2 fzcital understancing of how the correct
1rcome WS ccoputcd by the egents. For 1881 anc 1¥92, a bankg
peposits method was uUtec 0 CChLEi'"e ccrrecled taxakble incexe
(Azcacluweu. 1, SRR, rr. <% = 32; Appencix E-1 - B-4. ol

zC
-

QEEEER. “he c—enk cezctsits methoc was Used becanse That was the:
svster Usec by the acccuntants whc xep: the books ancd records
s:nce -SES. The bank nercsits cosputatich used 13 as folluws:

J.cd all cerz-a2its
rlue a’_ .tems which diag not cc .nto the bank ac-cunts
Pius al. cesh expencditures
M:nus 2.1 cash withdrawals up rn the amount of cash
cepceitec —lus cash expenditures
M_mug -cans c—eporitcd, transzfers betwewmls alLLOUWNLS,
anc cther ror-business ceposits
Eite.s Clurrect CGross neceldts fcr Schedule C

The celculatiern cf corrected gress receipts is the first step
=5 zZeter—:re >f there 25 2 fhlsa matter and if the :atter ic
meEierial The ezizblizhment of those two facts is the only
guest:cr the ksenk cdcpeaits computaticn is Jdesiyuned to answer.
Tre .:st cf =pecifilic :ncome items cashed :s cnly a par:t of the

weldluzaliCn.

A ccrpariscn cf the tctal of correct gross receipts to reported
Crcss receipts revealas there is over $107,000 Zor 1991, and
cver 5§111,000 fcr 1552, in unreported gross receipts. The CID
:nvestigstion revesled that CISNEROS w.llfully and knowingly
filed 2 Tax return where gross receifts were substantially
uncCerstated -y tnose acounts.

Certrary to what ACC suggests, CID does not propose that the
evidenreof a Zalse material matter lico ogquerely on CIONERDS’
acztions t> cash checks. To focus narrowly on cashed income
checks -gnores LLe lzrger part of the evidence and it also
ignores the larges: part cf what makes up the amount of the
celse matter. Specifically, the false material matter for 1991
was $107,052.66 end the cashed cnarka amount to $37,693.12. 1In
1352, the false mate-ial matters (unreported receipts and a
€3C,000.00 false cdeduction) amount o [£141,290.78 and Lhe
cashed checks total $32,015.00.

CISNERDS knew 2l) of his :ncome was tracked throuch his bank
eccounts for tax purposes. This was the only system, xnown by
the CPRs since 1889, where CTSNEROS' income was recorded. The
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-5 investigazt:cn :nclucec detallec analys:s and cver 180
crgantzation ccriact:s thet ceterllued TISNIZRUS has cashed
-nceme chrecks. CISNTRCE knowine!. end willfully c2shed inzome
crecks tha. he x—ew wolLlc Cypess the bank ceposits used by the
CEAs =C repcrt crcss recelpts. This Is cnly ome way In whien

TTSNEROS bypassed the svster and causec the returas o be
fz.se.

C*E€NEROS’ cct cf ce:zhiny .ucome chezks :in 1991 resulted in the
ceshed items c? :n-zme not being repcried in the reccrcds
-roviced te Gernzalez. II CISNZROS ~ad provided Gernzalez thre
firal reccrecs ? €3] ancd Gonzalez had actually prepared =
-ggl =ax return, -nen the unreperted Inccoe could have been
-plculatad vs:ing the specific itens nmethod. Gulcalez never
~cea Femmes 1086 ¢

LX B "

report inccme for tax purposes since the
-~sal c* Feirms 1099 was always subszentially less than inccme
ceposited in the banx sccounts. Thereicre, the specific items
unrepcrted woulcd heve teen the items which hed been cashed

=aam

c:nce they were n~cI :nclnded in thke kank deposite uccd by
Gonralez.

vU~wever, as 2!
*Q

scucsec abcve, ZISNEROS did not allow Gonzalez to
prepare the 2981 return. His acts and worcds led Eernandez to
relieve the nk ceposits cn the cne page Quicken PLl were
cverrepcrted enc czusec Eernandezr to heave to rely on Forms 1089
and cther inccme !‘Tems to arrive 8t gross receipte. CISNEROS
rever put Herrance: in & positicn to allew him to prepare 8
cerrect 1991 ®ax return. ZISNEROS allowed Hernandez to believe
F-rms 1099 would account for the bulk of his ncone when he.
wall kKnew that he had substantlially mcre inccme.

u
o

Hernendez’ reliance on CISNEROS’ words about the Forms 1099
reanlted- in scme cf CISNEFROE’ caochcd incone to appear to be
reported on the 1991 return. Since there is no actual 1991
records to 8now vaecClly how The 1891 income was calculated,
there {8 some quesztion about exactly what i1tem is and is not on
tne tax return. How does ACC know that an item was repcrted on
+he 199] return? The answer is That +hey dor’t know.

The ACC is factually incorrect when he seays tlie 1992 return wvas
Frepered using the Forms 1098. The 1552 return was prepared by
ussny vnly The bank ceposits. As cdiscussed above, there was no
abil:ty for Hernandez T2 errive at a correc: income using the
Forms 1099 or the green ledgers. This means that the ACC is
wrong when he suggesr< individual cash items wecre aoctually
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reported cr the 185z feturn. Unlike the obfuscaticn that
exigeed in 1961, 1632 waz cleer, Herunauder coulad cnily use what
was in the Lenk Zepcsits <c caiclr’ite GICSS TeCelptls.

*r additicn, when the ACC stated the 1583 speci®ic Ztems cashed
were 2lreacyV, enc rrcperly reportec in 1992, he s incorrect.
“he 1383 spec.?.z :texs were ot :ntluded in the 1532 bLauk
cepcsits &anc hezelcre, ~ere not on the 1292 return. Further,
cince ZIENERCS :: o cesh besis Lexpayer and the evidence shows
he rece:ved anc neactiatec the iterms in 1893, the items are
srupecly reportarle :r 1553 not in 1882, or in 1581 as in the
exanple of the S1,0CC Harverd :tlem. The year in which an
crcan:zaticn repcrted the Form 1099 is of no consequence to a
cesh basls taxrayer wnc Cces rnot :ctucily receive the iucone
~m=22 a sucsecuent vear, ;

In acd:ticnel fzlse material matter cn the 1592 return is the'
segucTion © $30,00C & Self-Employed Pension Plan. This will

ne ciscussec .atler.

me ~f the false maier:al matters on the 1993 tax reiurn 1§ The
cross cecelfts cn CISNERCS’ Schedule C, ceused by CISNEROS’
fm:lure tc snclude 21l business receipts in the information
proviced to his CFA. An edditionel false material matter om
~ne 1993 retu-n s the total pensions and annuities
cistributions on CIENZROS’ first page of the return, caueccd by
CISNEROS’ fa:lure tc include al)]l taxable annuity distributions
:n the irfeorzation previded to Hernandez. Thls will alsc be

Ciscussed later.

Additicnal Itens Relating te Rillfulness:

While “pilure tn report :nceme is not, by i:eclf, proof of
intent tc defrsud, ccnsistent fallure to report substantial
arounte c¢f incowe cver the Ywairn [p significant proof of intant
*o defrsud (Gremackl, 262 F.2d 727 (7th Cir. 1966). As for
C:SNEIRUS’ rel:ance cn others, if a taxpasyer does not supply all
relevan: information o the preparer, there can he ne innocence
claized due to rel:ance on the preparer (Korecky, F.zd 1566
(17rh Cir. 1586).

The ACC’'s office p3serts CISNXKUS had a good faith reliance on
others (i.e. employees and CPAs). This i{a false because the
“ethers® a.l sey very clearly that it was CISNEROS who directed
thear acticns. CTIINEROS was the one parson with & duty teo
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rrcvide his acccuntents with all re.evant infcrmation and
failed to oo <n.

“ISNEROS’ =tete cf .ud, ¢ have actec willfully, zust be
ce-erraned ‘rcn all evicdence avellab.e. Chief Coursel’s Office:
crnly appears te be ccnszicering the “Iatis® which the defencant’s
2e-crreys Bre TuIiing fcrth. This investigation LS catablished
CTENERCS’ willfulness by showing that nis words and acts censtitute
J eoe, mMisstate=ents anc ccts cf concealueul. IoOnslder the

‘ollowing exacfples:
excluces CISNZROS from apny process -nvolving
at.cn cf his f:inencial recorcs, commuenication
ro Hernarn“ez., anr prepareticn and filling of the Tax
rezurns. Fowever, the evidence shows CISNEROS was
izvo.vec ir. the ca:ly disection 2n¢ control or nis
ezpicyees 2nc his f:nenclal matters. The evidence
.30 shows CISNIROS has & working xnowledge of his tax

rercrnn

Tect:imony cf numerous witnczoco end ceorreoborating

cocu zents ghow that CISNERCS knew under the system,
establi=hecd Ly Gunzales, all inccme checks Lad to be
ceposited 1nto his bank account in order to be included
cn his lntcme tax returns. Knowing this he subverted and
bypassed The system.

b

3. The investigating agecnts specifically asked if he hed
repcrtecd all of his income. CISNEROS stated he waa
"mellculcus, scrupulous, 2no unccmpronlising in making
sure everything was reported for texes.” The evidsncs
shows thrat this was a false statement. In an evasion

~case. trhis lie wonld he construed as an overt acot.

4. CISNLROS ¢t} ecdxitted to carefully reviewing his own
returns ﬂ: zncd yet, the returns, as filed,
contalined ltems wnicn were materially falsa.

£. CISNLROS startied ceshing income checks in mid-1991.
He fonrealed this fact from Gonzalez ond Hernandeg. 1In
19E9 ancd 15890, the deposited inccme was greater than
the total o? Fouiws 1099 received. Gonzalez used bank
Jeposits o report income snd CISNEROS knew it.
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€.

“he Tzxable :nccme on the returns for 1551 and 19952
equalec sukstantially all the income CISNEROS had
zveilabtle w2 zmay fcr hi. nondeductible expenditires,
CISNERCS hac the knowlecge and ceteailed control of his
“imnancia. nmetters. <The result is CISNEROS, afier '
carefully reviewing his tex seturns, f2iled returns which
c:c rnot repcrt enough NET tc cover his own personal
expencitures plus paynents to Medlar.

CISNZRCS chancec accountants during the 18581 fil:ing
sezscn ana c.¢ nct provide Gonzelez with the records
reedec tc f:n:ish the .85] finencial statements and tax
recurns. .nsteed of allowing Gor.zalez tc finish the 1991
rececrcs, CISNERCS hirecd Eernendez in April 1992,

ZIENERCS exple:ned how :ncome was handled to Hernandez as

- #

discussed below:

2. Wha? TISNERCS sa:d, was that he and all the
explcyees knew inccme had to be deposited in order
to be reporzed for tax purposes. He did not tell
Hernencez thet not all income was deposited and
KEernandez wculd have to uvse additional records. 1t
was CISNERCS who explained Arce-Garcla’s green
lecgers 28 beang B method she used to ensure

receivgebles were ccilected.

It was CISNEROS and Ramire: who met with Hernande:z
tc explein the one page Quicken Profit and Loas
form to Herrnandez. It was CISNEROS and Ramireg who
expleainec thet trenafers between accounts had been
included in income on the Quicken pege causing it
to be overstated. It was CISNEROS who told
Hernendez that Gonzalez’ workpapers could.not be
used because “they cdidn’t really have a CPA in
1591”" anc the records were incomplete.

c. Therefore, Hermandez could not use the one page
Quicken for income, could not use Gonzalez’
“incczplete” records, knew Arce-Garcia’s green
ledgers were for receivables only, had not even seen
the green ledgers at the time he was meeting with
CISNEROS anc Ramirez, and cid not have the bank
statexents for 1891. Hernandez had the 1950 and
1589 return and the 1991 P&L and Forms 109S.
Hernendez was left with being able to only use the

148



ygeistant Commissicner (Crim:nal Investigatien)(
otional Office

' Forms 1C¢% plus aoditicnal filgires to make a good
‘a1t setimate of inccme for 1801, It was fully
withiz CTISNERCS' power tp have had 2 ccrrect return

ceam 4w

crecperes.

¢. MHernence: tren tcld CISNIRCS he wented To go over
evervihing fcr 19891 and CISNERMS would not
avthec e 17 (Attachment 4, P. 23). 3psed on what
-id hiz about the Quicken Pil, Hesnande
that -ncome was probably overreported.

B. CISNERDS +cicd Hersnandez he never deposited any incone
:nte the kcusehold account . Yet,

TYSNERCS cic depeosit income into thke houseahold acceount

Trie iz cn outrigsht lie by CISNEROS.

S. CISNERCS c¢iZ not tell tonzalez and Hernandez he was
=pking pay=ents to MEDLAR. Gonzalez and Hernandezr did
not know, from 2ll the systems available, about the

ceyzents o Meoirk
—

,. 10. ZISNERQS hacd shared intimete details with Hernandez
regsrcing tne pessibility of divorcing MARY ALICE and
chi.d custody (Atzachment 7). It appears CISNEROS was
not ccocerned with Hernandexr not keeping the details of
CISNERDS!’ hneiness and persconal lifo confidential,
fince ccnfidentiality wis not the problem, there is no
other reeson to culiteal Lhe paynents to Medlar troa
Ferpandez cther than to conceal {t from the tax return
calculation ¢ incoms.

L

11. CISKERCS circumvented the bookkeeping system in nmany .
ways and did not tell Hcrnonde:r about it. He did aul
tell him that income checks were not being deposited
into the businesg accounts; that income checks weare
deposited to Medlar’s accounts; thast income checks were
deposited to perscnal accocunts; that income checks were
used to make note paymants; or sven that CISNEROE wap

making payments to Medlar —

12, CISNEROS also ssked Hernandez to help him with his cash
flow problem, but never revealed the large expenditures
he was making toc Medlar, thus making it impossible for

\®
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' Hernenzezr *c ficure cut why the :nccze prejections dic
rnct ccver tne cx;:cr.di....u:: CISNERUS hago revernled.
Hernerse: was 27 & lcss ¢ explein why there wculd be 2
cesh Zlow prec.em s:nce the income projecticns that
cote.ec over £40C,000 per year wevre ernugh tc cover the
experc:tures CISNERCS sa:c he hec. What Hernandez did
0% rTea.i:Te was trat CISNZROL hec not nlicvimned him of

a.>: his czl:zcez:ens (i.e. Medlar)

-
-
-

When Yernarnce: stertéed chezkipng up cn what was used tn
arrive 2t the .nccrme prcyections, he discovered the
reccris csec for inccme projections did net tic to the
cenk cepceits. Although Herrandez was supposedly hired
hy TTSNIRCS tc improve the system, wheu Kernancez
“:scuscted the prechiems with TZISNEROS, CISNZROS refused teo
=ecke eny <..enge. In trtact, CISNEROS never nade cone
crange, succested by Hernandez, to any of his procedures

To .=prcve The gquality of the system.

Lt

1¢4. ZIENLRDOS :rtent.cnally critted approximately §100,000
fren the 1552 seturn by telllinyg Hernandez no lncome
exiszeo cur:ng the later part of the year and by not

. FICvViCing the tenk statements. CISNZROS was singularly
' respcr.a:bie for this amission.

Wren CISNLRNS was resorded by Medlar :in 1652, the
cecncealzent ancd uncerreporting had already begun.
CISNEROS’ cwn werds in -992 revepl hs was thinking of
he IRS and taxes in contipuing the ccncealment when he
was corsicering the movement of money to pay NMedlar

T ——

16. Reccrcec statements by CISNEROS include xzany comments to
evidence CISNZROS' bad purposs ang state of mind. Such
Fbrases inclucde: "It gets to you Lefcre it qgets to the
systesm,” “., .can't move large sums of nmoney around
without the IRS and bank examiners or scrnebody taking
zote of thcse voluzes...,” "...there are problems with
sarge amounte beccouse of the drug lews...,” "the
accountant would not kmow...," "...whether he
‘Heinandel) knew of any payments, and he szid he didn't
because he cdcesn't, he coesn't cet involved in that, ha
accounts with the accounts for the money that we put
:nto the sys<tem and the zcney I help you with comes

- bd

()
(V]
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tefcre thet, ccnes cut cf that befcre 1t gets to
higp...," "... I'm svre il's a rig tax prokiem {for
re...," "need tz make 2* lea2st €5 tc EBO tc net the
é€...," "...tolc niz .t caxme =c 10 cr 15,000 a year (lie
to trte Presifent:al Transiticn Team)...," regarding an
arco—ent tetw~een TISNLROS enc his wife ebout the FBI
c;ég:;:ns, "...she played clong .1ke =2Le knew...”

~ne SIT's cffice ess=ests The Tcnversation where CISNEROS
cells Mecdler the payments get to Mecdlar refore they get
1o the ecccuntants only serves as evidence that payments
o Med.ar ex:sted. The ARCC’s interpretation ic the
statemert cces =ot meen ky ccrncealing the peyments “ron
-re ac-cuniants 3t wourld el30 cause LlLiw T2X retusns to be
neterielly felse (htta2chment &, Footnote &; GEJJNF. This
s er :ncied.tle conclus:on. In light of all the other
evicence, the stalement means whet it says. The meaning
crat ccney that went to Medlar came from funds that
e cel To the syxtem, and therefcrc, the sccountaunls
¢ not acczount for it. Neither accountant ever knew,

1 the rccores eveilablde LU them, the expenditure
ar ex:sted.

wn

Cn
+

“ Y (L e

O % N e
0
Y

Madl

Additional Ineaccuracies :in Declination Memorsndum:

[

The ACC’s c?fice tas Zixated cn Appendix D §, Specifie

Items Not Deposited, and espoused the view that this

schedulc punmarizes the Lulzlity of the unreported income.
accusaticn against CISNEROS., This is incorrect.

Aprencix E-4 s no acrusation, it is one exanple, among

many, c©f CISNEROS' willfulness by hir failure te deposit -
2ll income, and it is simply a part cf the czlculation of

~tcrrect ‘ncame for 1991. The popecific incowe -lileams that

were Ol deposited are only one pert of the computation
fcr tetsl corrected yrces recelpts. It is the total
uncerstatement of gross receipts, not anvy cne particular
item, wnich pakes Up the false material mertter.

The ACC’s cffice is incorrect in their assertion that
the 1982 return wap prepered uesiny Lhe FoIms 1099. The
1992 return was prepared by Hernandez based on the bank
deposils only. FKernancez coulcd only compare the totals
o! the Fcrms 1035 zo the total of the bank depn=its
pecsuse CISNERC3 would not direct his amployees to
:cdentifv the 20urce n? income on the dcponit slip whaen
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' asket ¢ cc =0 by Fernandez. In accition, as discussed
amcve, Her-ancez couid nnt use the grcen ledgers sud
CISENERDS knew 1t.

(. The ACT's c?fice .s -ncorrect .n thelr asserticn the
1653 retusn ...CTIZe 15 cverstateld by the agents becanse
scze ¢ Tne :tems were alreacdy reported in 1882, Sinee
l¥yZ was creparec using crnly the bark deposits, the
inccoe .:ctec cn Fonrms 108§ for itcms negotiated 4in
1963 were rnct repcrted on the 1592 return.

Acdrtisrally, CIIZNIRDS !: o cash basls tTaxpayer arnd did
not necot:zte ety of the items cf income until 1983,
thiezefcIe, Thne .Texs are Froperly -eportable irn 16983,

: TIENTROSE & & cash basils taxpayer. As such, 2is correct
crces reze.pnts should reflcet the income Lie sctually
rece:vec 2n¢ hecd unrestricted access to in each calendar

year. If en :ncome ilem 18 dated 12/31/92, but not
rece:vec unt:l 1953, as evidenced by the dates the funds
~erfe NegoT.ztes 2ng distance between the payer and
ZISNERCS, then it is properly raportable in 19%3. Cven
<4 <he pever sent & Ferm 1099 in 1992, it is still

repertable o 1583 under the cesh besis system and in

' chis exazple.

€. The RCC’s cffice zaintain the sources of funds for

peyoents to Medler existed in either the bank deposits,
Tcrrs L0958, cr the green lerdgers. The RACC egtatco this
zeans FEernancet had reason to know and is at fault and
rnar CISNIROS. Tho ACC’s office alau EBnserts 17 an item
‘s :n cne of the three places, CISNEROS ls not at
Zault. Ay discussed above, it 18 only correct to say
~hat Hermardez did not know, and could not have ¥nown,
py any of the reccrds ir existence that funds were not

reported.

B. Tke ACC'p cffice cocntend Luat the SAK states CISNEZROS

tried to hide the transactions from his employees. This
<3 wrcecng. the SAR s qQuick to point out that without
loyal emplcyees, who 2re currently provided legal coungpel
hand-picked by CISNEROS’ attorneys, the CPAs might have
teen anla tm discover the unrcported inconme.

§. The ACC’'s cffice .> lUCOTIect in thelr assertion
Gorizalez used Forxms 1099 to prepare the income on the

@
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»

ix rezurns fcr pricr vears. Genizlez zlways prepared
»

~TENTROE wen- :ntp busine-s . 1%8E. CISNLRCE was

fully awarc cf this fact.

Defenpce Coulivel’' S "Analveis”:

Terense ccunce. enelvreC Medlar’s tank depesits and argued that

a2l the xcney o Meclar wae either iu Arce-Garcia’s log ox in

-he Fcrms 1085, cr tne rtank deposits 'httachment 8, Defense

~erPerence Mexcrencw., P. I, Attechment ¢ and 10, Defense

znelysis cf paynent c Medimr). The schedulax first identify

ceposdi.s IC Mec_gr’ nk eczccunts which defense identifies as
ENEROS. The cefericc 2lsc notes who made
o)

€scz ©r cn bensll ¢
~he cepcs.T &ni nL2:r & Jumn t0 :denti?y, based cn their .

re.op cf Utre system, " the soulrte Ul The depcsits.
~re BOCnT eneliy«ed the green lecgers, fcrmzs 1058, and bank
ceposits, -n the seme fcrmat &8s was gva:labhle to Herrn:xndez, to
cetermine the possikility cf accurately ancd reasonably erriving
a* unrepcrtec :nccme and to check the defense wahilbits’
accuracy.

£
-
c

~he agents’ anslys.s revedls the green ledgers do not support
cny correct calculaticn of incoxe (Attachment 11). The delense
scnedules 2re ineccorezte as to items identified as the scurcse
cf CLSNERQOS’ peyments to Medlar, as to amounts, and double
ccur.ted ncecme 1tems which had becn cverlookwd. Hernandez
cculd not heve used the green ledgers to ccmpare with the bank
caposits, 28 Thcy ex:sted, .C arrive atl a correct income
calJcu.ation.

It took~CIlZ cver 180 :nterviewa and rmapy zonths. of obtaiulng
scurce docurents to be able to identify the specific items that
had beerm czshari. It was not the green lecgers which identified

the items,

pistributions from Massachusetts Muotuml ITRA Anoonnt:

Regarcing the Mass Mutua.: distribution in 1993, TISNEROS directed
thet the money Z:om the annuities, be Federal expresaed to Frank
Wwirg at HIID. to ensure no one uwpened The mail and CISNEROS would
get the money fENGNGGNNGGEENENNY = CISNEROS wan
reeizded by Ornelas to give the informat:on to his accountant in
2 meno QP . When the transaction orrurred in 1993, Hernande:
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was stii. werk'ng crn colleclzng tIE€ inforzaticn £5r <he 1992
rezurn. CISNZIROS czuld have fexed the inferzaticen for 1993 at
+he «ame tize he secelveC the mcney.

financial stetemepts con’t show Hernandez
Lad nctice ci The 2 iruTi:on ©! notice he shculc have
guesticzec anyining. ke public ficarcial staterent asks for «
1ist of a)! ssse:s end sources of income cver 5200 fcr the year
-9g3. There *5s nc cisclcsure of eny of the Itcms cI ipcoOme Over
€200. I1m ecdsizion, the cnly statedent Hernarndez hac to tell him
anything akcut Mess Muzyral was a3 PMV stelenment 28 of 1/24/794,
wh.=r. srowecd & velue :n cne of the scccunts. This MV notice had
reen sent TC The <ime accre=s useC 10X the Fcrms 1p49s, CISN'EROS'
car, RntCr.C res.cence, &nd Hernandez got thas form.

1 edadiion, the pukla
I=t

-he ACC’s cflice se->ac the Forms 1099 wcre not :ecelved by
CIENTRCS® :=ince tne zcoress usecd to send the Forms 1085 were the
Adree«s and *he CISNERCS ErNEFIT GROUP, INC.,
gccress . However, every other 1089, wW-2,
and misce.lpnecus :tcc releled tO inccme seexed to get into the
rencs cf Fernencei, regercless of the address whers the forma

were sent MARRY FLI(r's Elster, m}w
veuse on' NN ¢ : CISNEROS. ,

. ond Auna Mar:e Crnelas were at CISNEROS Benefit Group and served .
) vo gather mail fcr CISNERDS. There is no Celense in the fect the
scrms that Hernmance: cid not get were sent to his San Antondio

residence (Rtilachmcnt 12, PP. 1 - B).

€clf Dploymenli Pensicn Plan Deduction:

Reyarding the cecuction of $30,000 as 2 Self-Employment Pensioa
Plan on the 1592 returns, Hornendwaz’ aXficevit signed 2/4/97,
stated ke ceducted the linccln lLife payments on his incorrect
assuzptinn that there was & retirement account (Attachment 6).

In censrssl, Bernende:r tcld agaents he asked CISNEROS, Arce-
sercia, apd Ramirez about the linceln Life payments and was
tcld py all three that 1t vas a retirement plan. Hernandex
said 1t would have alsc been vuvered :n the tax planning

reeting with CISNCROS SRR

“he staterents are in cirect conflict. Thc only w~ay to resclve
this issve :s to have Hernendez testify in a grand jury.
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Tape Reccrdings

The RCC't cffize exprecsec couht on the uze ¢I IThe lzpes and

cse cf Meclar &s g wiiness. The declinatlion memorancum asserts
+3¢ tapes will pe admissible only LO the exlent stale iaws

wnere CIENERCS was lzcated wculd allow for acmossihility.

~ne ACI's office states thelr analysils nt the ccaversal.cns on
~he tcpes lufre€ss tnerm with the statements CISNERCS made
indicating he i1f pay:ng his taxes. They aseerl tne tape in which
~ISNtROS 1s exple:n:ing how the mcney gets to Mediar before °t
gets ¢ the gysTex cnly meens Lhatl there were peymerts to Medlar
ar.d :n Lo way suggests the mcney was not repcrred fer tax :

-urprses. ©r not pe:zi CI Ine accountant’'s :nformation. .

-“he =:1..€ stazement CISNERCS nade, which says anything about
-~e mcrey teing nis end That he paid texes on 1t, s In the
context of exclairing the conversation he had with Senater
Reagal ccricezning the Medler psyments, 1/21/93 AR
SEED.. r -his cegerd, CISNZROS had 2lready lied to the TIBl
»nd concocted & z.Ccry he wanted Medlar to go ealong with. His
conversaticns with & senator who hard the power to iulluence
whethier CISNEROS wourld be confirmed or not are self serving and
:r no way :nc:icate the truth. He did uot tell Medlar he paid
nis texes. He tclc Medlar that he had told Senatocr Reagal he
had paid his texee. Therv i3 3 Dig difference and the tape
does not serve as exculpatory materiel.

—ae use ¢f the surreptiticusly recorded conversatllons has besn
cuus.Cersc .n cepth. Meclar has been cooperative in the
investigaticn of thie« tax caec. Medlas has already made
statezants explaining the tapes, and she will testily aither
voluntarily or by beiny ccmpelled to testify. Whether or not
Medlar was ever advised to seek immunity by her attermey in no
w3y suggesls That she would be unavailable as a witness. We
meve no reesch to believe that Medlar will nul appear as a
withess.

The Dffice of Independext Gouassl«amizyinformed the agents that
“he tapes have bewn analyred, and after extensive research,
they have deternmined the tapes to be ardmissiblc in Federal
courts. No specifics about the results of the analysis weres
rmade ava:lsble to CID. Hnwever, wc heve Leen told that they
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have suthenticstec tl.e vciZes enc that the ccrnversaticns were
not splicec tcgether.

LEE SR Y

< cmculced with an ksaistant US Attorney I Th
nestern C°IS re cf Texas and have been &cdv.sed that These
tapes wi1l be »nmiss:tle :n fegerel court ocespite the Zact that
They may héve Zeen msge [N violptlion cf the -.aw n Some sztates.
A5 lcnag =5 the moun..ooring s allcwed under Zederal statutes,
i ++ may te usec s evidence in federa: rourt.

l--.e.! -

We have al

The ConVErsallcns be:ween MISNERCS and Medlelr cvusistently show
~-SNER2S’ knowlecge &nc Intent to hide the rcney and prevent
R:c gc;:-,n-'a-.:s frcm iknewing ebvut The Tayments, and to keep
¢ tre Cysten whiCh ex.steCc IO Cause nccme ™o be

Marnancez as 8 Witress

~re FCZ izpliec Hernarncez 1s incompetent anc 1s & grudge bearing
-fn whc was cu: <0 get CISNLROS. Xowever, the evidence in all
~re interviews ccncuctec wit: Hernandez :indicates he did the
oest he Lovuld with tne cocperaticn he got frcm CISNEROS. There
~as never feer 2ny succesiicn during the course cf th-.s
investigaticn thet Herrandez currently, or in the years as
CISNERCS’ accountant, holds 3 grudge egeiusl CISNEKOS., 12 he
nolds & grucge, he cctld have made many darmaging statements
dur:iny the :nterviews tu czuse CISNEROS trouble. But, the
cppecsite ccourred, he was reluctant to even believe CISNEROS was
—ot JepcsiTing 2.l lncome when the agents pointed this out te
rim. Finally, 17 he holZs tha:z much of a grudge agairst '
C.snercs, why would he have given an affidavit to Cisnercs’
defense ccunmel cla:mang rospopsibilily for the SEP deduction?

b ol

Charactar Ividencw

The ALL'3 office conterds the character testimony by many
"digr:.taries” will be harmfnl to the poooibility of counviction.
Cisneros may very well be able to produce numerocus “dignitaries”
t0 cite "ty alleged high moral clhiaracter. sHowever, their
testimony may be restricted and the court will probably limir the
number of sulth witnesses. What will also come cut during the
=rial will be the extra-marital affair, the circumvention of the
recorckeep:ing syster, six f{igure understatements of income,
conceslrent cf significant facte from the accuuntants and
outright lles to the FBI anc the Presidential transition team.
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ABs:.stant Commiscicrner (Crim:nal Invuugat-ionl-
Natiocnal QOffice

2l.eged Cieciceure Violaiicns

The ACC’S n€%ice 3lsc cle.=s TCnCern willh 2rparent cdisclosure
wiclations im this cese. It g :_.criant tc ncte thet all
disciozuc-es wede in thls case to Incepencent Ccunsel were made
snger the cirecticr 2nc ccunsel ¢l the Tistriutl Dlisclosure
ctsicer. HAS sOCr. as & -echnical z:slake was ciscoverec, T was
ccrrected as -ecrarmenced by Assisiant Cniel Counsel, Disciosure
S.tigation b the Nat:cnal CIfice. The _ss2ue was also reported
¢ Ipspectiern in Ruziin, whc eovised that po willZfulness, or
~ripiral .NtenI, cr actions existed tc rause 3 nced fou
inveotigetaurn. 1nls tssue 1s separate from the consideratlicn
cf wnether trere :s evidence tc provc the elements o the tax
crere Atzachzent 13, Memo 2/24/57). cC., =n fact,

rnis i0s3ue will not lead to dismissal of
rn ¢cf ev:igence.

ckncw.egges That
<«

charges OI sfuppressic

as
-
-

Witrese Teslinony

“njtielly, Mr. Tirkelste'n :indiccted he >Lrongly believed the
wi-nesses shculd e trcught befcre & grand jury to sclidify
their testimeny. In the Jdwiulinaticd memsSrancum, he reverses
his view, RCW STat:zng, "There 18 nc reason to believe that the

. witnesscr will Chenge tnelr Testimony.”

Fe bLelieve There !s c:rect avidence tz the contrary. The ARCC’s
office cites 2 defense ccunsel obteined afrfiaavat from
Hernancez, dated Fekbruary 7, 1997. Hernandez had previously
—ace & sTatazent that i3 in direct conflict with this newly
chta:ned afficavit. It has been IRS~CID's ohservation that
Lefcrse Coutusel's presence 3T neaarly every witness interview
has :influenced the witne=ses' atateczeants. In esddiliocn, several
pertinent wiinesses who rermained employed by CISKEROS had
stated they ‘elt rnmpelled to sllow Defense Counsel to be
present during the interviews,

Even with Defense Counsel present, the pertinent witnesses Lave
furrnished surficient testimony which, when coupled with the
dccumentary evicence, make mut 3 primo fscie case against
‘!SKEROS. Befcre the granc jury, &nd in the absence of
CISKEROS' hired counccl, thesc and otner witnesses will ke even
=ore cendld and forthcorning with information abour CISNIROS!®
cCIrines.

157



A;-i-t;bt Comrissicner (Criminal Investigaticn
National Office

CONCLUSION

Tris is e sinple case tnat the defense counsel and Assistant
Chief Coursel (C{r:zipal Tax) hetec convnluted and tricd to make
ccmplex. All CISNEROS hed to do was deposit all his zncome and
let che accotntants have the tank ctolements aud do Thelr Jjob.
Insteac, CISNIRCS l:ec to Kermandez, lied to Gonzalez, lied to

-he TRE, liecd %c the I'31, eud l.ed 'O the Presidential

+ransiticn tea=. CISNEZROS was Ip full control o? his own
sipanciel aZfalrs. Kls employees only acted when cirected by
rim.

CYENERCE checse h'« actions. He knew he wad €3Ining a
substant-ially grezter emount of income than he reported. In .
131, he chcrngecd zhe system and never told his return preparer.
~hat is ccnceal=ent. He continved his ccacealment throughout
-gg2. H's wcrcs reccrded in late 1992 and early 1993 reveal bea
rad feen tainking cf his taxes whan he was acting in prior

yEeRTrS.

~kis i3 notT 8 cese that Linges cn cone witness, one nistress,
cne empicyee, or ounr accountant. It is not a csse about timing
cé .nccme or tek:ng a few checks. It is about a man who
concepleC a substantiel arnount of income from his accountants,
concealed wvhere h:s largest aingle cash cxpcnditures wuie
going, anc then lied tc cover his past and his actions.
Willfulness can be inforred from vue’s conduct. CISNEROS has
lied, concealed, cofuscated, acted without Justifiable vurpose.
snd chosen cznduct which would likely cause people to be

misled.

15 conclusicn, tlre analyris cf this caec ond the conclusions
drawn by Assistant Chie? Counsel (Criminal Tax) are just plain
wrong. The svidencc in this cese clearly proves CISNEROS
know:ngly and will?ully signed and filed false and fraudulent’
income tea retUrns for sach of the years 1951, 1992, and 1593,
in violatlion of Title 26, Urited States Code, Section 720€(1).

O Q .

John J. Filan
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United States Court of Apgeals
for the Distnict of Colkumbia Circuit

Hnited States Qourt of ‘-AFFBEHEED SN 6 50

District of Columbia Circuit

Special Division
Division for the Purpose of

Appointing Independent Counsels
Ethics in Government Act of 1978, As Amended

Division No. 95-1

IN RE: HENRY G. CISNEROS

Before: SENTELLE, Presiding, FAY and CUDAHY. Senior Circuir Judges
UNDER SEAL
ORDER

This matter comes before the coun upon an application by the Office of Independent
Counsel (“*OIC") requesung that we refer to the OIC for invesugauon and possible prosecution a
matter purportedly related 1o its prosecutonal junsdiction. For the reasons stated in the
accompanying memorandum opinion, it 1s hereby

ORDERED that the application be demed.

Per Cunam

For the Court:
Mark J. Langer, Clerk

by

arilyf R. Sargent
Chief Deputy Clerk
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United States Court of Appeals
for the District of Cotumbia Circutt

Hnited States Qourt of (_Appzaﬂﬁn N1 6 e

District of Columbia Circuit

Special Division
Division for the Purpose of

Appoinung Independent Counsels
Ethics 1n Government Act of 1978, As Amended

Division No. 95-1

IN RE: HENRY G. CISNEROS

Before: SENTELLE. Presiding, FAY and CUDAHY, Senior Circuit Judges
UNDER SEAL

MEMORANDUM OPINION

Opinion of the Special Division filed PER CURIAM.

Per curiam: The Office of Independent Counsel (“OIC™) has filed an application
requesting that. pursuant to § 594(e) of the Ethics in Government Act of 1978, as amended, 28
U.S.C. §§ 591-599 (1994) (“the Act”). we refer to the OIC for investigation and possible
prosecution a matter purporiedly reiated to its prosecutonal junsdiction. Apparently, the OIC
claims that 1t “*has developed evidence of a sustained effont . . . 10 ward off or lirmut the
Independent Counsel invesugation of Cisneros.” Although the Act has expired, see § 599, the
OIC argues that since the sunset provision makes an exception for conunuance of independent
counse! investigauons “with respect to then pending matiers before an independent counsel,” and
since the referral request encompasses matters already within the OIC's prosecutorial jurisdiction
and is only an interpretation of that junsdiction, see In re Espy, 80 F.3d 501, 507 (D.C. Cir.,

Spec. Div., 1996), then the referral may be considered a “pending matter™ not subject to the
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sunset provision and one which can therefore be referred by us to the OIC. We disagree.

The Supreme Count has emphasized “that the Special Division has no authority to take
any action or undertake any duties that are not specifically authonzed by the Act.” Morrison v.
Olson. 487 U.S. 654. 684 (1987) (emphasis in onginal). Pursuant to § 599. the Act “cease[d] to
be effective” on June 30, 1999 Consequently, we have no authonty under the Act 1o grant the
OIC's request.

We do not agree with the OIC that we may nevertheless continue to refer matters under
the statute because “any matter that this Court may properly refer under 28 U.S.C. § 594(¢e) . . . 1s
centainly a ‘pending matier” under § 599" It would not appear logical for “'the coun to refer to
the independent counsel [a] matter[] related to the independent counsel’s prosecutonal
jurisdiction,” § 594(e). and also for that matter to be considered as one of that independent
counsel's “pending matters” before the referral was made. 1f it was indeed a “pending matter”
then it would not need to be referred.

Furthermore. the exception 1o the Act’s sunsel provision cited to by the OIC was made
only for “then pending matters before an independent counsel.” (Emphasis added.) On
November 30. 2001. two vears and five months after the Act’s expirauon. the OIC filed its
referral request with us. We do not perceive, and the OIC does not explain, how these essentially
new allegations may be considered as “pending” before the OIC almost two and one-half years
ago and are only now being requested as a referral.

For the reasons stated above. the application by the OIC for referral of a related matter is

denied.
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‘UNDER SEAL @@

. ited States Court of Appeals
gﬁminh Siates Court of Cf-\ppza D District of Cowmbia Eircun

District of Columbis Circuit F"_ED S{P 3 ?.(’('ﬁ

| ¢

Division for the Purpose of Special Division
Appoinung Independent Counsels
Ethics in Government Act of 1978, As Amended

Division No. 95-1
IN RE: HENRY G. CISNEROS

Before: SENTELLE, Presiding, FAY and CUDARY, Senior Circuit Judges

UNDER SEAL
ORDER

Pursuant to the Independent Counsel Reauthorization Act of 1994, 28 U.S.C. § 591-99
'~‘]994), the Coun, on its own mouon and after due consideration of the response of the
= independent counsel to the order 10 show cause why the office should not be terminated,
concludes that iermination of the office of the independent counsel in the above-captioned matter
is not currently appropriate under the standards set forth in 28 U.S.C. § 596 (b)(2) for reasons
more fully set forth in the memorandum filed simultancously herewith.*
It is further ordered, that within six (6) months of the date of this order, the Independent

Counse] again show cause why his office should not be tcrminated, and that his response to this

show cause order include new developments since the date of this order.

Per Cuniam

For the Court:
Mark J.

*Separate concurring opinion filed by Senior Circuit Judge Cudahy.
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MEMORANDUM
In May of 1995 this Coun appointed David Barrelt independent counse] 10 conduct an
jnvestigation into possible federal crinunal conduct on the pan of HUD Secretary Henry
Cisneros. Although the case against Cisneros was disposed of in Sepltember of 1999, and
although the JC statute expired in June of 1999, IC Barrett's investigation has continued.

Section 596(b)(2) of the IC statute siates:

The division of the court, either on it own molion or upon the request of the
Attormey General, may lerrrunate an office of independent counse] at any time, on
the ground that the ivestigation of all matiers within the prosecutorial jurisdiction
of such independent counsel or accepted by such independent counsel under
section 594(e), and any resulting prosecutions, have been completed or so
substantially compieted that 11 would be appropnate for the Department of Justice
o complete such investigauons and prosecutions

This section also requires that the coun deterrine on a yearly basis (beginning with the
fifth anniversary of the JC's appoiniment), and on its own mouon, whether termination of the
1C’s office is appropnate. In funtherance of this statutory mandate, on June 21, 2002, the coun
issued a show cause order direcung that IC Barrett “show cause . . . why the Count should not
order thal any remaiming investigations and prosecutions be transferred to the Department of
Justice, and the Office of Independent Counsel terminated . . ."

On July 10, 2002, the IC filed his response. In this response, he asserts that his office “is
presently investigaung . . . possible obstruction of justice by employees of the Department of
Justice and the Internal Revenue Service .. ." Apparently, duning his iniual investigation of
Cisneros the 1C discovered alleged impropneues with respect 10 Cisneros’ tax returns. He

subsequently sought an expansion of his jurisdiction to include investigation of possible tax

offenses by Cisneros for the vears 1989, 1991, 1992, and 1993. The Anomey General, however,
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only expanded the 1C’s junsdiction 1o include possible tax offenses for the vear 1992. The 1C

claims that despite the IRS’s internal determrunation that there was substantial evidence of
Cisneros’ 1ax offenses, “[tJhere was an inexplicable disconnect between what the IRS uncovered
in its investigation of Cisneros and the Attorney General’s delermination not 10 grant OIC
_juriédiction over 1ax matlers, except for one vear.” According to the 1C, “[t]he evidence thus
reveals the disturbing likelihood that the Attorney General was musinformed, directly by Public
Integrity and indirectly by the IRS, when she was considering the scope of [the 1C’s) origina) and
expansion jurisdiction.”

Because of this conunuing invesugation, the JC contends that the special division does
not have the authonty to terminate his office. He argues that “[t}he determination of when to end

criminal investigation or prosecution is a quintessential exercise of prosecutorial discretion,”

and that “[tJhis Court is not authonzed to use the termination power [under § 596(b)(2)] to
intrude on an independent counsel’s prosecutonal discretion to pursue an investigation as his
judgment dictates.” The 1C cites Morrison v. Olson, 487 U.S. 654 (1988), in which the Cournt
noted that “[iJhe termination provisions of the Act do not give the Special Division anything
approaching the power to remove the counse] while an investigation or court proceeding is still
underway—this power is vested solely in the Attomey General.” /d. at 682. (emphasis in original.)

The IC also points out that in its discussion of § 596(b)(2), the Coun in Morrison adopted
a very limited scope of the special division’s lermination power, stating that “the power to
terminate, especially when cxercised by the Division on its own motion, is ‘administrative’ 10 the

extent that it requires the Special Division 10 monitor the progress of the independent counsel)

and come 10 a decision as to whether the counsel’s job is ‘completed.”” The IC states that his
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investigation is far from being compieled 1n that his office “1s presently investigating substantial
and credible evidence of obstrucuon of jusice, false statements, and dereliction of duty by high-
ranking government officials m, at a munimum, DOJ and the IRS, with the purpose and effect of
obstructing this Office’s investigation of Henry Cisneros.” While we are not without misgivings,
we ultimately agree that termunanon of the office is beyond the power of the Coun on the present
record. |
1 js true that secuon 596 (b)(2) gives the special division authonty to “terminate an office
of independent counsel at any ume,” under specified conditions. Furthermore, this section
mandates that the court, at specified intervals, make a delermination whether or not termination
js appropriate. The Supreme Coun, after expressing the above-quoted observations concemning
e limitations on the special division’s removal authority, went on in Morrison to note that
lermjnation pursuant 1o section 596(b)(2) “is basically a device for removing from the public
payroll an independent counsel who has served his or her purpose, but is unwilling to
acknowledge the fact.” Id. at 683. One way 10 view our present task is that we are secking 10
determine whether the independent counsel in this matter fits that description. His jurisdiction in
this matter derives from the original appointment order and one expansion order. The core of the
jurisdiction of the appointment order on May 24, 1995, gave the 1C authonty 10 investigate
whether Cisneros “comnutted a violation of any federal cnminal law . . . by making false
statemnents with respect 1o his past payments to Linda Medlar to the Federal Bureau of
Investigation during the course of his background investigation or conspinng with others to do

s0.” And the order of March 18, 1997, expanded the 1C’s jurisdiction to the exient of granting

him authority to investigate whether Cisneros “commitied a violation of federal criminal Jaw . . .
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arising from or relaung 10 the fiiing or preparation of his federal income 1ax retums for tax vear
1992 or conspining with others o do so.”
1n Jate 1997 a grand jury indicted Cisneros on charges of conspiracy, making false

siatements, and obstruction of jusuice: the 1C declined 10 pursue anv charges relating 1o Cisneros’
1992 1ax retum. On Sepiember 7. 1999, Cisneros pled guilty to a single misdemeanor count of
lying to the FBl. In retumn for Cisneros' guilty plea, the 1C dismussed all 18 felony counts that
had originally been lodged against him. Cisneros was subsequently sentenced to pay a fine of
$10,000 and a $25 special assessment, but was not sentenced to any ime in prison or on
probation. (Charges were disrussed against all the other defendants except for Linda Medlar,
who pled guilty 1o bank fraud. money laundering, obsuruction of justice, falsifying material facts
.ad making false statements.) Therefore, the hean of the investigation in this matter is over, and
has been over for three vears.

The JC nevertheless claims that the acuivities he 1s currently pursuing are within his
prosecutonal jurisdiction because they are related to the original subject matter he was authorized
1o investigate and they were developed during and arose out of that investigation. Even
asSurTung, arguendo, that the I1C 15 correct, those acuvilies appear to be issues upon which the
Atiorney General made her deterrminanions, and it may arguably be more appropriate for the DOJ
to conduct its own investiganon. Apgam, section 596(b)(2) siates that termination by the special
division is allowable if “the investigation . . . and any resulting prosecutions, have been
completed or so substantially completed that it would be appropnate for the Departiment of
Justice 10 complete such investigations and prosecutions.” It could be argued that with the case

against Cisneros resolved, the investigation has been “so substantially completed that it would be
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appropnate for the Depanment of Justice 1o complete” the investigation because the remaining

matier under invesligalon concems DOJ internal policy decision-making appropnate for
investigation by the DOIJ nself.

Furihermore. the IC siatute expired over three vears ago. By allowing the statute 10
“sunset,” Congress expressed 1ls intention thal crimunal investgauons, even of government
officials are within the province of the Executive and not of independent counsels appointed by
the Courn. However, the independent counsel retains junsdiction of the matters under
invcsliéalion under the grandfather provision of section 599 of the Act which states that “[t)his
chapter shall cease 10 be effecuve Jon June 30, 1999], excepr that this chapter shall continue in
effect with respect 10 then pending matlers before an independent counsel.”) (emphasis supplied).

herefore, the independent counsel and the Coun remain subject to the provisions of the Ethics
in Government Act as fully as if the sunset provision had not been allowed 10 have its effect.
That said, we are bound by the consuiutional rule interpreted and apphied in Morrison v. Olson.
As an Anticle I Court, we are not empowered 1o supervise the independent counsel, lest the
Court find itself performung “executive or administrative duties of a nonjudicial nature.”
Morrison v. Olson, 487 U.S. a1 680. Given the “narrow construction” which the Supreme Court
applied to “save [the statute] from constitunonal infirmuues,” id. at 682, we cannot order the
office terminated on the present record. However, because of the unique status of this
investigation, and especially becausc of the termunation of the act, we expect that this matter will
be brought to a close in the foreseeable future. We are, therefore, ordenng an updated response

10 the show cause order including any new developments six months from the date of this order,

ncluding specifically what, if any, indictments have been returned.
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’CUDAHY, Circuir Judge. CONCUImng:

The majonity has accurately described the problem before us. 1C Barrett has skillfully
marshaled the constitutional arguments why in theory, and perhaps in practice, an independent
counsel might pursue his invesigauon forever, if he were so inclined. At least, he need have
Jittle fear of being called to a halt by this panel of judges. Last year, at about this time, after this
received 11s annual round of consideration, 1 filed a separate opinion, which in 1one

problem had

and outcome reads much like today’s panel memorandum. See In re Cisneros, 255 F.3d 832, 832
(D.C. Cir., Spec. Div., 2001) (Cudahy, J., concurmng). 1 mention this, not out of pride of
authorship, but to illustrate that there 35 nothing new about the problem with which we are rying
1o deal.

Mr. Barreu reports that he began 1o detect foul play by the higher-ups in Justice and in the
IRS in 1997. That s five vears ago, but apparently five years has not been long enough to
determine whether there is something solid there or not. As the majority observes, the Supreme
Court has suggested that terminauion pursuant to section 596(b)(2) is “basically a device for
removing from the public payroll an independent counsel who has served his or her purpose but
is unwilling 1o acknowledge the fact.” Mornison v. Olson, 487 U.S. 654, 683 (1988). It might be
convenient if that siandard could be applied 10 the present circumstances, but, as the majority
sugpests, things are not that simple. There are, of course, the constitutional concerns, noted in
Morrison, that caution us against undue aggressiveness. But it 1s certainly not 100 early to
consider the possibility that the Cisneros investigation has fallen into the unforiunate category

described in Mornson.

So, does this unforiunale category described above in Morrison now fit the Cisneros
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invesugation? Itas notewonhy that the Count's rauonale 1n Mornison essentially tracks the
reasoning contained n the legislative history that accompanied the onginal version of the Act.
See S.Rep. 95-170, a1 75 (1977), reprinted in 1978 U.S.C.C.ANN. 4216, 4291 (stating that the
lermination provision “provides for the unlikely sitvaion where & special prosecutor may try to
remain as special prosecutor after his responsibilities under this chapier are completed”).
Further, the 1994 amendments 10 the Act added explicit statutory language requiring that this
coun make an affirmatve deterrunanion at specific intervals whether an investigation was
substantially complete. See 28 U.S.C. § 596(b)(2). The legislauve history accompanying the
1994 amendments quoted the same passage from Mornison and acknowledged “the
constitutionally-defined limits of the special coun's authonty under secuon 596(b)(2).” S. Rep

3.101, at 33-34 (1993), reprinied in 1994 U.S.C.C.A.N. 748, 778-79. The repon then stated
that the amendment “'seeks 10 ensure that the coun exercise that authonty on a periodic basis.”
]d. While we might not relish the task of deciding when it is constitutionally permissible for this
court 10 lermunate an investigauon, that is the role that has been assigned 10 us by Congress. As ]
have noted on an earher occasion. an overly passive approach by our court “renders the
termination provisions of the Independent Counsel Act, 28 U.S.C. § 596(b)(2), a dead letier.” In
re Madison Guar.Sav. & Loan Ass'n, 187 F.3d 7652, 653 (D.C. Cir., Spec. Div., 1999) (Cudahy,
)., dissenting).

To my mind the key date in this matier seems to be June 30, 1999 ~ more than three years

ago - which is the date when the sun definiuvely set on the Ethics in Government Act. See 28

U.S.C. §599. Although this statute also included provisions extending jurisdiction over

.nvesligations pending at the time of 1ts expiration, it seems to be implicit in this extension that
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bLich matiers be brought 10 2 reasonably prompt conclusion. That could be accomplished here if

the Depanment of Justice 100k over the probe, conceivably by the Attorney General’s naming

My. Barrett himself as a special prosecutor. This mught be the way 1o go if. as Mr. Barren
suggests, the Justice Depanment would have difficulty invesugating nself.

The Atiorney General has siatuiory avthority to appoint special prosecutors. See, e.g., 28
U.S.C. § 515 (“Any auorney specially appointed by the Attomey General . . . may, when
specifically direcied by the Attornev General, conduct any kind of legal proceeding, civil or
criminal, including grand jury proceedings . . . which United States antorneys are authorized by
Jaw to conduct . . .."); 28 U.S.C. § 533 (“The Atiorney General may appoint officials . . . to detect
and prosecule crimes against the Umited Siates . . .[and] 10 conduct such other investigations

arding official matters under the control of the Department of Justice . . . as may be directed
vy the Auomey General.”); see also United Siates v. Nixon, 418 U.S. 683, 694 & n.8 (1974)
(summarizing stattory and regulatory basis that permitied the Attorney General to delegate his
authority to a “Special Prosecutor™); In re Sealed Case, 829 F.2d 50, 55 (D.C. Cir. 1987)
(discussing stawulory and regulaiory authority “authoniz[ing] the Attomey General 1o create an
Office of Independent Counsel virtually free of ongoing supervision™). Of course, this all
assumes that there is something 1o invesugate, and the Attorney General could make this call.

As a more promising altemative, we might move at this 1ime to set & date for termination,

which is an action specifically mentioned in the onginal legislative history of the Ethics in
Government Act. See S. Rep. 95-170, at 75 (1977), reprinted in 1978 U.S.C.C.A.N. 4216, 4291

(noting that in order 1o facilitate an orderly termination decision under the Act, “it may be

.cessary for the division of the courn to set a date certain for the terrunation of the office of

170



'special prosecutor 2 reasonable ume in the future so that the special prosecuior has an
opporiunity 10 complete this report while still serving as special prosecutor™). This approach

seeks 10 find some muddle ground between the consuitutional stnctures agpainst supervision and
the consequences of the expiration of the Act. Seuing a tertunation date would also require thi
is

coun 10 confront any doubts that may anise about whether Mr. Barrett s still within his

prosecutorial junisdiction.
Of course, we know that the matier mo ithin his jun
. st centrally within his junsdict
3 iction, namely the plea
bargain with Mr. Cisneros, was completed three
. vears ago. We also know that his j )
3 1s investigatory
activities have been costing about $1,000,000 ev ]
.000, ery six months and thus have
amounted 10 more
than $16,000,000 1o date. ] think the setting of a date for termunation, perhaps in consultation

\th Mr. Barrett, offers the best prospect of carrying out the mandate of the statute without

violating the injunctions of the Supreme Count.

] construe what the Special Division is doing here to be in imporant respects th
c
functional equivalent of setuing a date for terrinan
rminatior. We appear to be sayi i
ying that, at six-month

intervals, we will reconsider the issue of termination. On that basis, 1 join in the Ord d
, rder an

Memorandum of the court.
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